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1 SCOUtS contend that the evidence established their entitlement to an easement by \vay of 

2 prescription, necessity, and implication over Wheeler Rond and Jordan "Vay across the Odd 

3 Fellows property. Additionally, Boy Scouts contend that the e\'idence established that the Odd 

4 Fellows are barred from denying the Boy Scouts' easement rights by way of promissory and 

5 equ;table estoppel. 

6 n. 

7 LEGAL ARGUMENT 

g A. 
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THE BOY SCOUTS ARE ENTITLED TO AN EASEMENT BY I'RESCRIPTION 
OVER THE ODD FELLOWS' PROPERTY 

10 

11 

12 

13 

14 

l5 

The Boy Scouts have obtained an easement by prescri;::don (lV;:'!.T \'Vhe~ler Road ane 

JCJfllan Way, To establish a prescriptive easement a c1aimar:t Jl:\ist have U! USt~d the subjed 

property for a period of five years, (2) in a marUler that 'Was or.:cn and notDrlOI.!.< Jr,d (3) in a 

manner that was hostile and adverse to th(: interests of the 0'\" :l~r of the burde~ ~d Land. Cal, Ci v. 

Code § 1007; Cal. Code Civ. Froc: § 321; Warsaw v. Cli,!a£Q l'::.LljJ,ll.lic CeiH.n.g,s.1nc" 35 Ca1.3d 

564, 570 (1984). Tbe fact that aTl easemeut is, or is not, ne.ce.s::;ary a~ ;:t me'lllS of acct!$$ to tbe 

I user's property is irrelevant in determining whether the \'LSe. has been suffi.c:ienl to create a 
16. I 

: prescriptive right. Jordan v. Worthen, 68 CalApp.3d 31 G, 326 (1977 J .o"dditionally. the fact 
17 I . 

\ that the claimant hus utilized alternative routes to access hi!3!her j.lr:)pe.rty docs not preclud~ :he 
18 I 
i 9 I c,eation of a prescriptive right to use another route. GUemLy.:...Etill.ni, 136 CaJ.App.2d '272. :293 

i (1965). 
20 I 

21 

22 

1. The Evidence Presented Shows that the Boy Scouh;' Continuously Accessed 
Camp Cedarbrook on \Vheeler Road And Jor.dan \\,'U)' For A Period ill 
Excess Of Five Yean. 

The Boy SCouts have contmuously accessed Cam.p Cedar-brook vic. \VheeIe.r Road ar.d 
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i. claimant. 6 Miller & Star-r, Cal, Real Estate (3d ed. 20(0) § 15,38, p. 138 (citmg 46 A.L.R. 792, '1 

Jordan Way for a period excee.ding five years. The pres:.:riptivtl p~riocl is measured from tbe time 

27' 

28 
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Testimony elicited duririg trial shows that the Boy ScoUt~ Juve utilized \\tl1eeler Road and 

2 J07'cian Way for a period far :n e;~cess of five yeats. Richard Andersor:, hnnel ?resident uf [he 

3 Alameda Boy Scouts Fa! .ndalion,. testified that he ar:d the Boy SCOU1S have used w11eeler Ro~d 

4 and Jordan Way sincf' at least 1972 (Record at 16: 5; 71:10.12; 73: 15-20; 75: 13.·17), .1o(-o.J1. 

5 Pearl, Scout Exec1aive of the Alameda Boy Scouts Council since 1994, abo testified that the B()y 

6 Scouts ha,'e us' d. si,lch roads for a period in excess of five years (R at 294 J 9-25. 295: 1.3; 345: 

7 7-16). Furthe_1nore, Richard Wekh, an owner of propeny near Camp Cedar-brook, lestified that 

8 he had ob~.;:rved the Boy Scouts cominuous use the roads through the Odd Fe!lov .. s' property 

9 dUI.lllg ',Ie twenty years heha:;; owned a neighboringparccl orland (R. at 97: 13.2..5,98: 1-8). 

10 ,Mor'.,Qver, when question(:)d by Roger Schrimp, Edward .Smith, a':l owner of property In the Odd 

11 F .. llo'},'S' subdivision for thirty-two years and former president of the Odd Fellows, testified. lhJ.t 

1'2 . tile Boy Scollts have "always" used Wheeler Road and Jordan Wuy: 
" 

Q. 
1,,:, 

15 

, ,j 
A. 

Q. 
1 t A. 

So as you sit here lOday) is it your testimony that you don't know whether the 

Scouts have been allowed to use Wheeler ane Jordan Road or n(.lt to get into the 

Scout camp? 

They always did, yeah. 

They always have used those roads? 

As far as l know. (Emphasis added.) 

i ( (R at 400: 17 .. 23) . 

. v Documentary evidence also establishes that tile B(,y SCQ,!ts have ll~ilized Wl:celer Road , 

21 : alll Jordan Way t~.)I' a period far in excess of five years. The minutes frQm a July 14, 1957 Odd 

22 I \ eJlows board llleeting (See Exhibit 4) show thaI the Girl Scouts had used roads through Lf-t~, Odd 

23 'Fdlows property nearly filiy years ago. A letter from the Odd Fellows tc thl! Boy Scouts, d,lteci , 

24 Ii AuguSl6, 1973, (See Exhibit: 8) and the minutes from an Odd Fellows coa:d meeting dated 

25 i December 2, 1973 (See Exhibit 19) show {hal UJe Boy Scouts ha,c used WheeleJ Road since at 

26 t' least 1973 because the Odd F e,Jlows expected the Bey Scouts {O c.ontribute their share ir. the COsts f." 

27 
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of repairing that road, A letter from Ed\vard Smith to Alvin Kidder, former presidem ot'ILe 

Cunp Cedarbrook Trustees, dated February 7, 1. 992 (s..t,O~ Exhibit 23) shcws that the Boy Scouts 

PLAINTIFF ALAM~DA BOY SCOUTS FOUNDATiON'S PO$t-TRIAL.::;B.:.;R~IE::.:'F~ __ 
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I b'ld been using Wheeler Road and Jordan Way in 1992 and before because Smith asserts they the 

2 Odd Fellows had no intention of denybg sut;h usage. 

3 To acquire a prescriptive eagement, the easement must be '.15';;0 in U1C required marmer 

4- continuously and without interruption for the full prescriptive period. It need not be used every 

5 day during tbe prescriptive pe:iod; use is sumcie~n: if it occ.urs on t.hose occasions wllen it is 

6 I necess(.U'Yforilieconvenienceoftbe user. Scott~. Henrr, 196 CaL 666,6'70(925). lise ({hi 

7 roadway is sufticient if it is used only tItree times a wet'lk, once each week, 20 times a year, 

8 sporadically, or occasionally as needed Gaut v. Farr!le~, 215 Cal.App.2d 278, 284 (I 963); 

9 Cri.mminsv. Gould, 149 Cal.App.2d 383, 387 (1957), Y/.tt.ideW.i'llj y. Sta,heli t49 Ca1.App.2d I 

lC 11 613,616 (1948.>; W~ at 570. l\·1oreover, i:; the absence offnct~: to the contrary, t.eslimony of 
'i 

II : use at different times tluoughout the prescriptive period is but1icient ~o estahlish :i1e regularity , 
l2 I end continuity of use during the interi:Tl period. Cieaj'Y...L.Trim.h_~~, 129 Cal.App.2d I. 10 (i 964). 

13' The Boy Scouts' llse of\Vbeeler Road and Jordan Way rneets (lis l:onti.nuous 
I 

14 : requirement. Richard Anderson lestified that he drove on 'Nhcelef Road and Jordan \Vay mM)' 
! 

15 times annually to access Carr-.p Cedarbrock·(R. at 85: 24-23, 86: 1) Service vehicles, i1;ciudulg 

115 trucks bringing supplies and propane, used 'Wheeler Road aud jordan Way to i',Gces~ Camp 

17 Cedarbrook during the summer seasons (R. at 300: 22-2.5, 301: l-,l.). Camp Cedarbrook \.\':;1$ 

18 used approximltely rwelve weekends per year during the wint ... r s:ason {R. at 330: g.13). I 

19 i hll'thermore, Mr. Anderson testified that t:le Boy Sr.;outs used Camp Cedarbrook for non-SUT:1mer 
I . 

20 'camp and nOIl-v.:inter camp activities as well (R. at 335; I) -14). Cillnper::: and their pare.nts 

21 aCGessed Camp Cedarbrook via \\-lleeler Road and J()nlan Way (R. at 97: 22.25,98' 1·8). Such 

22 continuous Llsage by the Boy Scours of Wheeler Road and Jordan Way is more than su:'tkieot to 

23 establish the continuous use requirement for all easement by f.Hescription. Thus. it is clear that 

24 the Boy Scouts have continuously used Wheeler Road a.'1d Jc'~d.an Way fer a period far in eXCess 

25 ffl o lye years. 

26 

27 

28 

The EYidenct' Establishes Th.u the Boy Scouts' The of Wheder Road And 
Jordan Way Was At All Times Open, Notol'ilJus, And Visible. 

The Boy Scouts satisfy the second t:lernent of an e.aserl1~nt C)-' ~,resC'ription because t.:v:: 
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Odd Fellows had actualnotice of the. Boy Scouts' continuous use elf their roads. To obtain an 

2 easement by prescription, the claimant must show that his (1r her use n..'lS '..,een "open." 

3 "notorious," and "visible." ~saw at 57 0. This requirement operates tc "insure that the owner 

4 afreal property ... has actua.l or constructive notice of the adverse USi! and to provide sufficient 

5 time to take necessary action to prevem that use from ripening luto a pfI!SCripTivt: c:,asemt:nt." 

6 Field-Escandon v. Demann, 204 Cal.App.3d 228,2.35 (198&;, Open and notorious lI:;e is 

'1 characterized as use that notifies the landowner thaI a '.lse inco!1sistent with his or he:r rights is 

8 I being made. Kerr Land & Timber (\). v . .,&mmerson, 268 Cal.App.2c. G28, 634 (1969). An 

9 owner of property acquires actual knowledge jf the owner is infonned of the property' $ usc or if 

10 the owner obselves the use. Adequate open, notorious and visible us',; of the propert') raises an 

11 irJerence that the. owner has notice-either actual or cOllstnl~tive'-Qf the :::lailllam's us.:!. 

12 ApplEgate.LOta, 146 Cn1.AppJd 702, 709 (1983). 

13 The record shows that the Odd Fellows had actual notice of the B()y Scouts' use of their 

14 I roads. The Odd Fellows' former president, Edward Smith, testil1cd that he had KIlowledge of the 

1 S Boy Scouts' use of Wheeler Road and Jordan Way since at h~ast Ul~ 1970:; (R. I.n 893: i-16; 400; 

16 17-23). Fred C()leman, anoTher former president of tt.e Odd Fellcv,s, testified that he had 

17 I knowledge of the Boy Scouts' me of Wheeier Road and Jordan \Vay in 1995 (R. at 839: 11.20). 

18 [Moreover, the minutes from a July 14, 1957 Odd Fellows board meeting (S(~e Exhibil 4) show 

19 that the Odd FeIlows had actual knowledge of tile Bc'y Scout::;' preciecessoI in tntcre3t, the Girl .1 
20 

21 

22 

?" _.l 

24 

25 

26 

28 

Scouts,' use oftne Odd Fellows' roads as early as 1957. A letter from the Odd fellows asking 

the Boy Scoms to ~~outribUle to the repair custs associated with Whee:e!' Road, dated A'.lgust 6, 

1973 (§~ Exhibit IS), and the minutes from an Odd Fe.How board meetmg acknowledging 

receipT of such c.ontribution, dated December 2, 1973 (See Exhibit 19), demonstrate That the Odd 

()AJv,J!.ELL NruON 
$CHruMP,I',\l.IJOS. 
!'A(:HERJ< sn.VA 

Fellows had actual knowledge of lhe Bo)' SCOUTS' use of Wheeler Road in 1973. The Odd 

Fellows also received a letter, dated April 18, 1990 (See EX.hibn 7), :rorn Alvin Kidder, fom)er 

president of Camp Cedarbrook Trustees, stating that the Boy Scours have lISed the Odd Fellows' 

roads "continuously for over 30 years without any restrictions pluced on us by the Odd 

Fellows," thus indicating, ouce again, that the Odd Fellows had actual notice of the Bo)' Scouts' 

PLAINTIFF ALAMEOA BOY SCOUT~ FOllNDATlON'S POSFfRIAL BRIEE_. __ _ A PJllles.lion.al 
COrp<''''Iion 5 
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use of their roads (Empr.asis added.) Actual notice by the Gcid Fellov.;s uftlte Boy Sc.outs· use of 

2 i 1h~ir roads is also found in a letter from the Odd Fellows to the Bo) Scouts, dated February 7. 

3 1992 (~ee Exhibit 23) and in a letter from the Odd Fellows 10 the Boy Scouls dated November 

4 20, 1995 (See Exhibit 10). Such testimony and exhibits cleiirly show that the Odd Fe110ws 

5 clearly had actual notice of the Boy Scouts' use of their roads. 

6 i Assuming arguendo that the Odd FellO'w$ did not havt~ actual n·)tice oftile Boy Scot:ts' 

7 i use of their ;-oads, the Odd Fellows had, at last, constructive notice b~cause such use wa3 open, 

8 notorious, and visible to the Odd Fellows. Richard Anderson testified that the Boy Scouts' \:se 

9 i of Wheeler Road and Jordan Way was clearly visibk to the hO'n~s i:1 the overlooking O.Jd 
I 

10 i Fellows s1.lbdivisio~_ (R. at 23; 3-12) After ali, approximat.ely on~ hundred campers wuuld Cume 

11 to Camp CeJarbrook (R. at 85: 4--6) via the roads t11rough tho;! Cdd Fellows property (R. at 93: 7-

12 8). SimiJar~y. Richard Welsh testified that residems of rhe Odd h~Il(J\"'s' sU!Jciivisiol1 were able 

13 10 ubserve those who went to Camp Cedru-brook via 't,'lleeler Road and JQrdanWay (R. at 100: 

14 8-13). Thus, the Boy Scouts' use ofthe roads on the Odd Fellll\NS' property was open, notoriou:;;', 

15 and visible to the Odd Fellows. 

16 The lestirnony and documentary evidence clearly establishe$ tlUlt the Odd Felkw~ had 

17 actual n.otice of the Boy SCOutS' use of Wheeler Road and Jor::\;;m Way, and even if they did nOL. 

18 f h the Boy Scouls' use o· SlIC_ roads was open, notcriol.ls, and visible so If.at the Odd Fellows had 

19 i con::ltructive knowledge. 

20 I 3. The Doy Scouts' Use Was Hostile And Adverse To The Odd Fellows' 
Interest, Under Claim Of Right, And NOIl-Permissivc. 2t 

22 ; The Boy SCQ',lts have satisfied the third ebllent of a'1 (;\lsemcn! by prescriplioii beca~Jse 
, 

I' their llse of Vv1leeler Road and Jordan Way was h05tiJe and adverse co the Odd Fellows' inl_erest, 23 

under claim of right, IDld uOll-pennissive A claimant's use of pl'openy is "adverse" it if is not ill 24 

25 

26 

27 

28 

subordination to the tights of the owner of the burdened land, is undertaken vvithiJut the o'"vner's 

pennission and is ~Tot1g.f1Jl and Open. Use of servient lal1d is considered "'hostile" llllder the hv,. 

ifit is adverse and is made withou~ express or impiied recognition onile owner's tights. C1ear:y 

at 6 .. 7. The claimant need not verbally dec.lare a hostile inte!lt to the owner of the. burdened tand 
llAMRE['[ •• NEI.SON 
SCHRIMP.I'ALLIOS. 
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I 

I 
I 
I 

I 
1 I Instead, use of property in a way that 'displays the llser's claim of 1~1gh[ e~tflblishM a prima fucie 

I 

:2 i case thar the use is adverse and hostile to the rights <Jfthe ownel of the: property, and that the 
I 

3 \ o'Wner has constructive notice of the adverse claim. 6 Mil;er & Sl'U"t, Cal. Real Estate (3d ed. 

4. 

5 

6 

7 

8 

I) 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

26 

27 

28 
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2(00) § 15.35, p. 126. Califomia couns have consistently ruled that open, notorious, al1d ~'isiblc 

nse creates a presurnphOTJ that the claimant's use is hostile and <i(berse. Gates Rubber C.~-' 

JJlman, 214 Cal.App.3d 356,366 (1989); KeF. L~nd <,( Timber Co at 634-635. As the prevIous 

sectiOll makes clear, the Boy Scouts' \.!se of the roads in question was open, notorious, and visible 

(See § A. 2.). 

Although the Odd Fellows 'Nili may argue thai :he Boy Swuts' ltSe of their roads was at 

all times pennissive, and therefore, not hostile, adverse, and under c i::llrn of light, under 

California law, it is well-eiilablished that a claimant'$ failure to request permission to use 

bu:'dened land is sufficient to prove the use was under a claim of right and thereby hosllie Twil} 

Peaks L~,d Co. v" Briggs, 130 Cal.App.3d 587, 594 (1982); O'Banian v. BQt;l]J!, 32 Ca1.2d 145, 

152- J 53 (1948). As the Odd Fellows correctly point-oat in their Trial Brief (Defendants' Tril!l 

BrieD. use of an easement for a long period of lime witho,;t interference gives rise 10 a 

presumption that such use was hostile. Once such evidence has been presented, the burden shifts 

to ,he owner of the burdetled property to show that the use was pemlissive rather thIDl hosti It!. 

Applegate v. Ota, 146 Cal.App.3d 702, 708·709 (1983). The Odd Fellows have clearly 110t met 

this burden. 

Al,hough the Odd Fellows claim that the Boy Scouts were required to ask the Odd 

Fellows f(lr pennission to use their roads, the Odd Fellows have failed tel produce a single 

document that memonalizes such a requirement. Representatl .... 'es f!'om the Odd Fellows tesLifie.d 

1hat the organization considered the ilse of its roads a very impom.nt matter (R. at 473: 11-20); 

they claimed d1al the Boy Scouts would ask for pern:issioJi to use its roads at board meetings (~ld 

by way of yearly application (R. at 448: 21-24, 449: 3-114; 465: 18-12; 542: 13-17; 544: : . .4,13-

20; 545: 20-25; 549; :5-9, 55l; 7-13); they even testifiect that such irnpo:1.am discussions at board 

meetings would, as a matter 0 f course, be reflected in the nlimlt~.s of those meetings (R. at :WO: 

15-22; 401: 16-l8; 552: 8-16; 879: 23-25, 880: 1-2); that they spent considerab.le rime looking 

PLAINTIFF ALA..\1EDA B.oy SCOUTS FOUNDATlON'~ POST-TRIAL ~lUEF 
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for all documents in their possession relating 10 the Boy Sco'~ts' use ot'their road~ (R. at 196: 14-

2 21; &43: 8-17; 845: 15-21, 879' 12.-19), ar,d had prOd\lCed all such docmnent3 (R, at 474: 18-25, 

3 475: 1-6; 829: 17-25,830: 1-9; 831; 6-7; 845; 15.25,846: 1-23). Yet, the Odd Fellows have 

4 produced no evidence showing that the Boy Scouts had ever asked for permission to use its 

5 roads: such a request is not apparent in any board meeting m;nutes, allY application, Or in any 

6 letter from the Boy Scouts. Edward Smith testified that the Odd Fellows requ.ired the Boy Scouts 

7 to ask for permission to use its roads "in order to not give them ~he permanent right" to use such 

8 I roads (R. a~ 443;,20'25). Yet, Smith has produced no s~\ch \\:Ti~il'.g or ilPp!ication. MQre~Ver, tl:e 

9 I represcnt<l.uves from the Odd Fellows ca:mot re.call the ,,\legeo conversatlOns they had wIth 

10 I representatives from d:.e Boy Scouts regarding the use of their roads, ll::e tim;) frame during which 

11 : these conversations allegedly occurred, or even the persons to whom they spoke about tllls matter 

12 I (R, at 466: 7-17; 470: 12-21; 471: 9-14; 544: 5-12). lnstead, t:le Odd Fellows have. provided the 
, 

13 Court with unsupported daims. The Boy St:~OLlts, hr:lVlrever have, pr'Jvided testimony denyiilg !be 

14 eXlstence of su\~h claims fur permission <.R. at 19: 1-5; 297: 5-17; 310: 4·17) . 

. 15 The use of'Wheeler Road and Jordan V/ay by Camp Cedarbrook ('atnpeJS 3.130 provides 

16 support 10 the premise ti13,( the use of the roads was hostile, adverse, and non-pennissive, "The 

17 fact that a roadway is used by family, guests. relatives and business Invitees is evidence that 

18 supports the inference that use was adverse and net permissive." ~astollo v. Ce1m, 155 

19 CaLApp. 469, 473 (195'7). Camp Cedarbrook. at times, accoOl.!11·)d'i.ted Over om~-hundred 

20 campers (R. 85: 4-6), It is undisputed that "'L!ch campers accessed CanJp CeciarorocK via Whe~k:r 

21 Road and Jordan Way (R. 97: 21-25, 98: 1-8). 

2') - The Boy Scouts' financial contribution to the repairs of sitch road on the Odd Fellows 

23 I property also suppons the claim that the use of the roads 'wa!; hostilP .. adverse, :;J.nd t1(ln-

24 I !,etn'tissive, Sharing of such expenses has been recognized by se'veral "mITts as a tacit 

)5 I - I recognition ofa claimant's easement rights, which defeats a claim that use \.\-as non-pennissive. 

26 I s,~an~ v. Grl"om, 21~ Cal App. 300, 302~303 (1963): Ma.-",gl",J2omenici 161 Ca!.App.2d 

27 . 552,5;,4 (1958). [n 19/3, the Odd Fellows asked the Boy Scouts to share 111 the expeus(! d 

28 
>JAMrum., NEUON 
SCHRlMl'. PAUlOS. 
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repairing Wheeler Road (See Exhibit 18), The Boy Scours responded af11rmative1y by sending a 
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I 
I 
I 
I 

1 I check fOT $300.00 for such repair (fu!J! Exhibits 19, 24). 

2 i Such evidence shows that the Boy ,Scouts' use ')fthe rcmds on the Odd Fellows prop(;rty 

J I was adverse, hostile, and under claim of right. The evidence aJso shows that the Odd Fellows 

4 have not met their burden to demonstrate that the Boy Scout:;' llse of their r03d~ was by express 

5 pennission. Accordingly, the Boy Scouts satisfy the final dement of an easement by 

6 prescription. 

7 B. THE BOY SCOUTS ARE ENTITLED TO AN EASEMENT BY NECESSITY 
OVER THE ODD FELLOW'S PROPERTY 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 
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To establi.sh an easement by nece:jsi~', a clailIlant rr.~.sl. show (l) that the dominant and 

stlrvient tenements were once in common o·;.mership and (2) UU,l there is a strict Ilec.essit y for the 

right-of-way as wheu the r\al[11anl'S properly is landlocked. Reese Y. l:\(1[glli, 216 Cal.App.ld 

324,332-333 (1963). The Boy Scouts' pn)perty i:;; landlocke.d by the property of the Odd 

Fellows and others (See Exhibits 1, 2). Whenever a landowner sells one oftwo or more parceJs, 

and the parcel sold is landlocked by the remaining property of Lhe grantor (J{ partly by the lanu of 

the grantor and partly by the land of others, the law implies that t;,e pa:tics intend to create an 

easement aCrOSS the remaining land of the grantor to benefit the properry COn veyed MeSf.Gll.Y. 

:lTJ'larrica, 174 Cal. 110, 112 (1916). Tl1e public policy behind an easeme:1.t by neCeSilll)' IS Uta 

prevent any man-made efforts to hold land in perpetual idler!ess as would result if it were em off 

from all access by being completely surtolLTlded by lands priVAte.)) ov·mcd." Reese at 331 (citin,g 

2 Thompson on Rea; Property (1961 Replac.ement), § 362, p. 4l 0). 

Several courts have nlled that the mere landlockiI!g of a parcel after the conveyance b:,r a 

common owner is sufficient to create the easement as a matter of h.n:v. 6 Miller & S~an'. CaJ. 

Real Estate (3d ed. 2000) § J 5.27, p. 98. The general rule i~; tha~ "the creation of an easement by 

necessity depends on the presumed intent of the partles us jetermined from the physicaJ 

condition of the respective parcels of property, rhe agreeu:ents between the parties, the conl.!acr:s 

and instruments of conveyance and all of the surrou:idmg facts and circwlIst.ances.'" k. at 98·99 

(citing Roemer ~-,-.EJm~, 203 Cai.App.3d 201, 207-208 (J 988)). Evidence produced at trial has 

dearly shows that the Boy SCOUt3 rue entitled to an easement by nece5sily. 

PLAINTIFF ALAMEDA BOY SCOUTS fOl NOATlqN'S l'OST··my.L ll_RIE!' ______ .~ 
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2 

3 

4 

5 

1. The Boy Scouts Meet The Common Ownership Requirement For Easement 
By Necessity. 

The Boy Scouis satisfy the common ownership eleffient of an easement by necessity 

becal.Jse their property and the Odd fellows' property were. 1:>0\..'1 owned b}' the same indi'lidual, 

£.0, Sylvester (See. Exllibil35). "One of the elements of an eesement ',y necessity is tha1 'J1C 

6 I dominant and seTVlent tenements were under the same ~wnership.at the rime otthe conveyance 

7 \ that gave rise to t..'-le necessity." Kelloge v, Gm'cia, ] 02 Cal.AppAth 796, 804 (2002). 

8 i Furthermore, at the time of division, the original owner mayor may not have retained fl part of 

! the divided property, as ea~ernents by necessity may arise from sin:ultaneous COllveY:lllce of the 
9 i 

i severed portions as well as by piecemeal conveyance or conveyance of only pan. (PO\vell on 10 I . 

I Rea.\. Property, Ch. 34, E(lsemenrs and Licenses (Matthew B~nder); CalifQmia Rea! Estate Law 
11 I 

! and Practice. Ch, 343, §343.15, Eas"ments an.d Licens('~ (Matthew Bender:::). 

12 i'. Michael Azzaro, ChlefTitle Oftker and Vice-Preside:lt of Yosemite Title Company, 13 
, testifi~d that the Boy Scouts' property and the Odd Fellovvs' property \A/ere oW;1ed by E,O. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

25 

26 
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Sylvester from 1923 to 1929 (See Exllibit 35). Mr. Azzaro further testified that the parcel WilS 

severed in 1929, and ,he resulting two parcels were :mbsequently, and respectivei): '.ransfelTed to 

L~e Boy Scouts in 1930 a."ld the Odd Fellows in 1949 (R. at 88: 19-25, 89' J -23; See Exhibit 35). 

Thus, the conunon ownership element is met by r!-.e Boy S(;O'.lts. 

2. The Boy Scouts Meet The Strict Necessity Requirement For An Easement By 
Necessity. 

The Boy Scouts also satisfy the strict necessity e.lE·rnf~m of an easement by necessity 

because, without the use of Wlleeler Road and Jordan Way, they (1) cannot access tr.eir prop~rty 

via other routes. Strict necessity must be showr. in order to establish an easement by nec.es:.;ily. 

Cowny of Los Ang,eles \I. Bartlett, 203 Cal.App.2d 523, 528-526 ([962). Furthermore, contrary 

to the requirements of an easement by implicati<m, "'a way of necessity dces not rest on a PH'-

existing use, but on me need for a way across the granted C'L" iese!'ved premises." KdloQ:g at 810 

(citing Reese at 33 I). 

At trial, it was SI10'l'l-'1 that access by Long Bam Sugar Pine Road to Camp C~darbl'ock 

PLAlJ'>iTlFF ALAMEDA BOY SCOUTS F'OU~DA'!:IgN'') rosT:Jl~~~_ 
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I 
I 
I 
I camp to the south·east of the creek is Jordan Way (R. at IS: 5 ··15). The Bey Scouts cannot 

2 utilize Camp Ceda:brook without such access (R o,t 311: 18· 22). S'~rvke vehicles, inciading 

3 trilcks carrying necessary supplies and propane, must use Jordan V','ay to get La Camp Cedarbrook 

4 south oftlle creek CR. at 300: 22-25,301: 1-4). More importantly, the roads On the Odd Fellows' 

5 property are also the only means by which emergency vehicles, such as ilmbuiallces a..'1d fire 

6 Uucks .. can get to Camp Cedarbro3k CR. at 164: 7·11; 305: 2-15). kcc,rdingly, the Boy Scouts 

7 must necessarily use ""'heeler Road and Jordan Way to access t:l':-ir property sou1h (If Sugar PUle 

8 Creek. 

9 The evidence sho'Ns thal the Boy Scouts' and Odd Fellows' properties \vere under 

10 common ownership by E.O. Sylvester in 1929. The Boy Scouts have also shov,'n that their use of 

11 \Vheeler Road and Jordan Way is strictly necessary (0 access Camp CedarbrooK, both during the 

12 winter, and year-rour.d access vital, important p<.:.r11ons of the camp. Tho::refore, (hI? Boy Scouts 

13 have satisfied the elements of easement by uecessity and nre emitkd to such an easement. 

14 c. THE BOY SCOUTS ARE ENTITLED TO AN EASEMENT BY nVIPLICATION 
OVER THE ODD FELLOWS' PROPERTr 

15 

16 

l7 

18 

To establish an easement by implicatioll, a claimal'1t IT! tl;;t show (i) tbat there was a 

separation or severance of title which implies a unity of o\'vner~hip at some 6ne in the prul, (2) 

timt prior to the division of title, the use which gives rise to the ease.mem must have continued for 

19 : so long and in such an ODvio\lS manner ,;s to show that is was intended to be pemlanem~ and (J) 

20 II' that the easement is reasonably necessary to the u" and benefit ofth, quasi-dominant tenement. 

MO'Jres v. Walsh, 38 Cal.AppAth 1046, 1050 (1995) citing (5 Mii~er & Starr, Cal. Real [stare 21 t 

21 

23 

24 

25 ·1 

(2d ed. 1989) § 15.20, p. 454); Mickels_~Ra~,er. 2:12 CalApp 3d 334, 357 (1991); E.x.~2~~.Y.:. 

.Godwin. 102 Cal.AppJd 762, 76 (1980). 

1. The Boy Scouts' And Odd Fellows' PrupertJli':' Were At One Time In 
Common Ownership 

The Boy Scouts have satisl1ed :he G(tmmon ()\~11ership element of an easement b'l 
I • 

26 I impLicatiQII beQuse :heir property and the pr{)pert:.r of th~ Odd Fellows were under the sal1:e 

27 I' owuership. An easement by implication v"ill n0t arise ul1k~)s ~hc ~~onm)():1 owner ci'both :!"te 

28 
OA~lREU.. NELSON I servient and the d~)mjnam ~enements conveys or rr~5fer." a portion of the property to another. 
fCllRlMP.I'ALUOS, 
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Leonard v. Haydon, L 10 Cal.App.3d 263,266 (L980). The conveyanc~ may be accomplished it'. 

7. any m3.1mer that transfers .~ interest in real property (including a ContIaCl of sak; severance of 

3 'cotenancy; leases; death of an owner; encumbrances). Laux.v. F!ee~L 53 Ca1.2d 5L2, 521 (1960)~ 

4 Cheda v. Bodkin, 173 Cal. 7, 16 (1916). 

5 As stated above, Camp Cedarbrook and the Odd Fel:ows' prcpet1ies were both owned by 

6 I E.O. Sylvester froml923 to ] 929. The parcel was 3e'Vered in ) 929, llild Lhe individual parcels 

'7 were subsequently transferred to the Boy Scouts and tne Odd Fdlows (R. at 88: 19-25,89: 1-23; 

8 See Exhibit 35). Accordingly, the element of cortUJlon owuership has been satisfied. 

9 

10 

2. The Use or Roads Over The Odd Fellows' PropertyE;\.isted, AudWas 
Intelldr:d To Be Permanent, When The Boy Scouts And TIle Odd Fellm\'s 
Property Was lnitially Served, 

] 1, The Boy Scouts have satisfied the second element of an easement by implication because 

12 the use afroads over Odd Fellows propetty to ac.CeSS Camp Cedarbroo~~ existed, and \-vas 

13 I intended to be permanent, at the time the two parc.els were £evered The doctrine of easement by 
I 

14 I implication has been applied by the courts to carry out the intention of the parties as manifested 

15 I by the facts and circUrrtst!llces of the transaction. 6 Miller & Starr, Cal, Real Estate (3d ed. 2.(00) 

16 § 15.20, p. 82. In Fristoe y, Drapea\!, 35 Cal.2d. 5, 9··10 (J950), :.he Califom.ia Supreme Court 

17 held that prior existing and known use is one fact.or teo bt:' uwJ in detecmining the creatiOt1 of an 

18 easement by implication, I.JUt also fOWld that "consideration \1)IJSl be given not con;y to the actual 

1 C) 
. u.,es bemg mad~ at the time of !,everance, but also to such use3 ,1S the facts and c.!rc.ulnst<mc~s 

20 show were within the reasonable contemplation of the parties at the time of the conveyance." 

2l I Additionally, California Couns (If Appeal have ruled that, if tbe suL~ec.t parcels are conveyed to 
I 

22 I two or more grantees, the likelihood an easement was in~ended is greater tlun in other situation~, 
23 j as a reasonable inference can be made that a grantor who has divided land among ~levera! 

I 
24 i grantees intends the privileges of llse to be stared oy them all. ~f.k().rtJ1Y~_'J/atson, 212 
25 

26 
..... 
.!.J 

28 
DAMREU... NELSOI' 
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CaLApp.2d 39, 43-44 (1963); Gal!nQD~j\damsQn, l22 CaLApF.2d 253,260 n 953). 
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I been built recently at the time (R. at 375: ] 3-22.). Smith also testified that there was another road 

2 ! that existed on the property at that time: Old\\'heeler Road (R. at 378: 1·11; .~k!;. E~:hibit~, 48-56) 

3 It is quit:! likely that when the Boy Scouts' property and the Odd Fellows' prf.lperry "'''ere s~vered 

4 in 1929, the parties to the transaction intended that 010 Wheeler Road b:! used by tIle owner of 

5 the Boy Scout property to access his/her property from Highway 108. Testimony at trial shows 

6 : that the Boy Scouts property was tram;fen'eo to a Boy Scout group shortly after the se\'erance of 

7 \ the two parcels (R. at 89: 6-11; See Exhibit 35). This group undoubte:ily used the properlY for 

8 \ camping purposes, arid would h~ve accessed the ca.rnpgroullds fr~m Higl1\~ay lOS viu Old 

9 V>lheeler Road. When the Odd h;,Uows purchased ~ht.lr J.lloperty ll1 j 949, tney constructed the:. 

10 current version of\.vTheeler Road CR, at 410: 6-9) and eventually put berms to block uSclge of Old 

11 Wheeler Road at a time no earlienhan 1972 lR. at 414: 16-25: Seehhibits 48-5'1). Such 

l2 blockage did not concern the Boy ScoutS because lhey had be(m using the elm'ent Wheeler Road 

13 and Jordarl Way to access their property by thaI lime (R. at 400: 17-23; 893: 7-16). 

14 It is cleaT that, at the time of the severance of [he two parcels o\\"ned by [he Boy SccutS 

IS and the Odd Fdlows, a road existed, Old \1v'heeler Road, on what is now the Odd Fellows 

16 property. Old V>.'heeler Road was llsed to access what is now C:!mp Cedarbrook both before· and 

17 after the severance of the two parcels in 1919 The sUf;oundlllg facts and cirCW:l.SlanCeS lead to 

18 the ~oGciusion that when E.O. Sylvester severeo the tv'vt) p("u"C.eb in c,'.l!;stkl[J in \929, he m~st 

19 have necessarily inter,ded tJlal the means by whichlhe rut1.1I":' Clwners of what is no\-\' Camp 

20 Cedarbrook would have access to their property would have 'o¢en "ia Old Wheeler Road. 

21 Subsequently, the Boy Scours relied on the Cllnellt \Vheeler RoudklT acce~,s when the Odd 

22 Feilows blocked it with berms and, thereby, <lcquiescec. to the \J~,!ge ofWl',eeler Road Tt:.us. the 

23 30)' Scouts satisfy the requirement that ~he roads by which t\l(::. ,:~'(:eS8 th~il' prop<:!.t'ty wer,~ 

24 il intended for such access when the original propei'ty 'Alas severed. 

25 i 3, Usc Of Wheeler Road And Jordan Way Is Re.lsonably Necessary To The 
26 i Enjoyment. Of The Boy Scouts Property. . . 

27 

28 
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'fhe Boy SCOUlS also satisfy tnt: third element of an eas~ment by impliC:Btion becm.1S'~ 

Wheeler Road and Jordan Way are reasonably necessary ro lhe enjoyment of Camp Cedarbwok. 
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An easement will be implied in a sale or division of property when it i~ re;lsonably necessary tl;lr 

2 the be.nei1cial enjo)Tl1ent of the quasi-dominant lenement, Le()nard v, l-hvQ..on at 266. TIle 

:; requirement of reasonable necessity for use and enjoyment of the dOlnin&1t rct1~ment is 

4 equivalent to the statutory requiremeTll that the easement be "for the benefit of" the dominant 

5 tenement. 6 Miller & Starr, Cal. Real Estate (3d ed. 2(00)§ 15.22, p. 88. Thus, an easement 

6 I may be implied even though it is not essential to the dominant tenernent and even though there is 

7 'I other suitable access or easement, or where the grantee could easily establish a substitute for t'r;,e 

8 easenlent on his or her Q\V!1 property. Owsley v. Hamner. 36 Ca1.2d 710, 717 (,1 951). 
i 

9 The concept of reasonable necessity has also oeeH framed by the courts in te!"lTIS of the 

10 "importance" of the claimed access to a property. Caliilxnia Real Estate Law and Practice, Ch. 

11 343, §343.15, p. 343-50, Eas~menH and Licenses (Matthew Bender) (c.iting Powell on Real 

12 Property, ~ 411.) Under tilis test, a use will be found to be reasonably necessary if it. is 

13 "important" to the enjoyment of the conveyed land. 

14 In addition to being st:ic.:tly nece3saryt~. the use of Camp Cedarbrook (See § B 2.), the 

15 1 use ofWl1eeler Road and Jordan Way is iInporranl, and 1h~s, "r(!asonably" neC'essary, to the use 

16 i of Camp Cedarbrook because it is the means by \-,,)) ieh ,j:ll'!".p.:r.> ~md Gamp s7"lff ~1Ccess ~he ChlllP 

1 ~I I i (R. at 97: 17-25,98: l.3). A: times, the camp was o(:cupied b:-' tlpwal'ds IJfone hllndr~d campers 

1 (R. (it 85: 4-6). \Vhile Wheeler Road and Jordan V.,.'ay are paved and in good condition (R. at 98: 

19 i 16-22), the only other potential means of access to Camp Cdl1rbrook, Long Barn Sugar Pine 

20 . Road, is in poor condition, \""ith ruts, has not been maintained for ye,us (R. at 568: 7-17; 639: ] 5-

18 

21 

22 

23 

24 

2S 

26 

") '1 ... / 
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18: 522: 9·11): is not passable in the winter (R. al99: 11-14; 3).:1: 16-24), and doe', not pro'., ide 

ac::ess to the most vital porticm of the camp (.5..~ Exh~bit 2) U ~e of '-\'heeler Road and Jcrdan 

Way plovides a 5ubstan'tially shoner drive ti me from High',..,ay 108 as "veE CR. at lOfJ 2-14';. In 

fact, without the use of Wheeler Road and Jorda;1 Way, c. contractor e~11ployed by the Bo:. Scouts 

was not able w complete his work on one of the bui:dings un Ca.rnp Cedarbrook (R. at 20: 1~-

25) Testimony also shows that the value of Camp Cedarbroor. would be diminished without 

such use (R. al 166: 15-19). TI1US, the Boy Scouts' ust;! (lfW;leeicr Ibad and Jor(;arl \\'"y 

satist1es the "reasonable necessity" requirement. 
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The Boy Scouts have shown tllat their property and the Odd Fellows' property we.re under 

2 COInlll0n ownership, that roads over wha{ is now Odd Fellow property were used prior ;:0 t),f! 

3 i severance of the parcels and were imended to be used In the future to access what is now Camp 

4 !\ Cedarbrook. Furthem10re, the evidence establishes that 'he use of the Odd Fellows' roads is 

5 I reasonably necessary to the Boy Scouts. Therefore, the Boy Scouts have satisfied all of the. 
I 

6 i elements of an easement by necessity. 

7 D. THE DOCTRINE OF l'ROMISSORY ESTOPPEL BA_RS THE, ODD FELLOWS 
FROM DENYING THE BOY SeOCTS' EASEl\1ENT RIGHTS OVE.R THEIR 

8 

9 

10 

11 

1.2 

13 

14 

15 

16 

17 
I 

PR011ERTY . 

As to the doctrine of prom iss Of)' estoppel. 1 Witkin, Strnunary 9'" (1981) Contracts § 248, 

p. 249-50 states: 

In its usual application, estoppel is based upon a rep,'eselitat\ou of fact whicb the party is 
not permitted to d~ny. The doctrine of promissory estoppel is distinct, and applies even 
though ther~ is no misrepresentation: One who makes a promise upon which another 
justifiable relies may be bound to perform it, despite lack of GClrtsideratiort, Le., the 
estoppel is a substitute for consideralion, 

As to the same, Restaternent (Second) of Contracts § 90 states: 
A promise which the promisor 5ho~lld reas!Jnably ~XP~C( to induce action or 
forbearance on L'1e part of the promisee or a third. pers<m and whieh doe~ mduce such 
action or forbearance is bmding if injustice can be avoided o:.uy by enforce:'nerll or • .he 
promise. The remedy granted for breac.h may be Iimit~d 3S justice requires. 

Courts have interpreted this rule as havillg four e.;eme:.ts: (,1) l\ promise dear ~md 

18 i unambiguous in its terms; (2) reliance by the party to whom the promi"e is made, (3') the 

19 \ promisee's reliance must be bOtll reasonable and foreseilab;e; and (4) the. promisee ltlLlst be 

20 ! injured by his or her reliance. Maria U. Superior Court, 118 Cal.ApP.L1 1h 966, 980 (2004) 
I . 

21 I (dtir.g !-aks v Coast F,ed, Say. & L(~an .. 6ssn" 60 CaJ.App 3d 885, 890 (1976)); ll)om~ 

22 \ rJ1t~r.natioIlal Allian~e of Sta'@..Emp[ovee:;, 232 CaJ.App.?d 4H.i, 454 (1965). 

23 'I L The Odd Fellows Promised The Boy Scouts That They Would Not Interfere 
With Their Easement Rights Over Wheeler Road And Jordan \Vay lfTh~ 

24 I Boy Scouts Suppor"ted The Odd lCellows'E1Yorts to Abandon Long Barn 

25 
Sugar Pine Road. 

26 
"I11e Odd fellows made a clear and unamblguolls prc:nlse :0 the BO)' Scouts t.hat the Odd 

27 
Fellows v.ould nCJt interfere with the Boy Scouts' easement rights acro,;s Odd Fe-llow p:-operty if 

28 : the Boy Scouts supported the Ode. Fellows' petition to r.bar:cL:i1l the portion cfLorLg Barn Sugar 
I DAMIl.BLL, NE;'~(,lN 

KlIPJMP. PAll.l0S. 
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Pine Road that Crosses Od;;! Fellows' propeny [n 1991, rhe Odd Fellows, led by their president 

2 Edward Smith, petitioned the County of Tuolumne to abandon the portion of Lor..g Bam Sugar 

3 Pine Road that crossed its property (~ Exhibits 42, 76). The Odd Fellov,L; asked the Boy 

4 Scouts if they would join their petition to abandon the roadway (R .. at 689: 15-24; 765: 20-25: 

5 766: 5-11; 767: 13-16). The Boy Scouts, led by their presidentOary Thomas, sent a letter, dated 

6 December 18, ! 991. to the Odd Fellows st1l1ip.g that " ... the Alameda Cr)ullcil has no objectlOn to 

7 yclU proposal [i.e., abal1dorunent of a the portion of Long Ban: SJgar Pln.e R:>ad J pfovidins, that 

8 we can maintain easement rights through the p:-openy to aC:GeS5 our camp facility" (See Exhibit 

9 28). In a letter to Allen Roberts, A'~ting Director, Engin.e.ering; Servic.ts, County of Tuolumne, 

10 dale.d February I, 1992, Alvin Kidder, President c:f Camp Cedarbrook Trustees, stated that "[nhe 

11 Trustees ofCarnp Cedarbrook favor the abandonment of tile Bortine ApFle RO<ld ~sic,] as long as 

12 we continue to have accl1.ss to our Camp thl'u [sic.] the Ocid Fellows Perk, ·which We have u:;ed 

1:; without resuiclioD for over fifty (50) ye.ars" (See Exhibit 76). Edward Smith oftt.e Odd Fellows 

14 sent a letter to Alvin Kldder dated February 7,1992, stating that "[ilt has never veen (lur 

15 i position to deny the scoiIts access to their property, \'ia our rQads" (See E~;hibit 23) 

16 I (Emphasis Added.), Mmules from the County of Tl.lO1 urnne Board ofSape:-\'jsors meeti:1.g of 

\"", I February 11, [992 show that, accordingly, Kidder attended the rneet:ng find spok.;: in favor 01 the 

18 I Odd Fellows' request to abandon ~ Exhibit 85). The Board of Super\lisot's grfu'lted the 
I 

19 request, as memorialized in Resolution No. 33-92 (See Exhibil 71). It is dear, particularly in the 

20 letters of December ]8, 1991 and February 7, 1992, that the Odd Fellows pr·Jrnised not to 

21 interfere \\itb the Boy Scoms easement rights over their property in ex:;hange for the Boy Scouts' 
2:2 

, assista.'lce in petitioning for abandonment of the pOliion of Long B,un Sugar Pine Road that 
i 

23 i crosses the Odd Fellows' property. 11ms, the Odd fellow ll1i1de <l clear ,me unlu.nbigaom; 

24 

25 

26 

27 

28 
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promise to the Boy Scouts. 
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2 

3 

4 

2. The Boy Scouts Justitiably Relied On The Odd Fellows' Promise Not To 
Interfere With The Boy Scouts' Easement Right~ Over Wheeler Road And 
Jordan Way. 

The Boy Scouts justifiably relied on the Odd Fellows' promIse to not inter:ere '¥ith the 

Bo)' Scouts' easement tights in exchange for me Boy Scouts' as:;i:;UUlce in petitioning for 
5 
6 II abandoruuent 0 f a ponion of Ltmg Bam Sugar Pine Road The Boy Scouts' fonner preSident, 

'7 ! 
I G2..ry Thomas, testified that he would 110t have supported 1i1e Odd Fellows' appLicatior, to 

8 

9 

abancion the portior. of Long Barn Sugar Pine Road that went lhrough the Odd FeUo\.vs' property 

if he knew that the Odd Fellows would late.r claim that the Boy Scouts d1d not have casement 

rip)lts to access Camp Cedarbrook: 
10 ! 

11 

'I 12 

13 I 
! 

14 

15 

16 

17 

18 

19 

20 

21 

'-'1 .::. .. 
...... 
.:oJ 

24 

25 

16 

Q. If you knew that the Odd Fellows w;::re going 10 later claim that 1he Boy Scouts 

did not have fln easeme;:t right through its prope;t\i to Camp Cedarbrook, wou:d 

YCl.l11ave \\'Iitten the letter which is Exhi'oil23, sir? 

A. In had ::my inclination in llilY 'Nay, shape wr form, I would ha'/e never signed tt~e 

letter. Absolutely no. 

(R. at 772: 2-6, 12-24). The Boy Scouts not onl), did nol obj~ct to the Odd Peliowg' request ior 

the road abandorunent, but went $0 far as ~o support tllereques: (Se(~ Exhibits 28, 85). Th:s was 

clearly done in reliance on the Odd fellows' promise not te :nteri'cre with ~~\e Boy SeoUls' 

easement rights across their property. 

3. The Boy Scouts' Reli;lllce on the Odd Fellows' Promise To :\ot Interfere 
With The Boy Scouts' E~\selllent Rights Ovt;.r \\'hccle." RO~ld And Jordan 
\\'ay "'as Reasonable and F'l}l'esr.eablc. 

The Boy Scouts' reliance on the Odd Fellows' pr·:.l!llis<! II) nOl interft'rt"! .... 'ith the boy 

Scouts> easement rights was J'easonable and foreseeable. Edw~u·c. Smlth tes:ifled ihat th(: Boy 

Scouts and the Girl Scouts had used Wheeler Road and Jcdan Way for as long as he had been 

involved in the Odd Fellows property CR. at 893: 7-16). He also testified that the Boy Scout:; he.d 

used WheeJer Road and Jordan Way both before and lli1:;;r the Odd Fellows had requ'!s~ed arId 

I 
I 

il 
27 n were granted the. abandonment of a ponion of Long Bartl Sugal Pine Road (R. at 895: 2-9) i 

F\rriliennnre. Gary Thomas' letter, dated December L 8, 1991, to Edward Smith indicat~s th::..: the.' I 28 
O"'MllELl~ Nt'l.SON 
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would have known that the Odd Fellows would renege· on its promise and later den)' it access to 

2 Camp Cedarbrook. Thus, the third element of equitable e.stoppel is satisfied. 

3 

4 

5 

6 

7 

8 

9 

10 

4. The Boy Scouts Relied Upon The Conduct Of The Odd Fellows To Tht.~ir 
Injury. 

The Boy ScoutS have been injured by the.ir reliance upon the Odd Fellows' promise to not 

interfere with their easement rights. As stated above. the Boy Scouts would not have consented 

to the abandolUnent of the County road over the Odd Fellows' property that provided them with 

access to Camp Cedarbrook had they known that the Odd Fellows would later deny them their 

rightful easement rights over Wheeler Road and Jordan Way (R. at 772: 2·6,22-24). Now that 

the Odd Fellows have reneged on their promise to not interfere with the Boy SCOlltS" easemem 

. rights over their property, lhe Boy Scouts have not bee.n able to: (1) use Camp Cedar-brook for 11 
I carnping purposes CR. at 311: 18-22), (2) access their camp in the '"'linter fR. at 99: 11-14; 334: 12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
P,I.MREIL. NELSON 
SCHruMI'. PAI.J.JOS, 

l'ACI·U!R (.; S[LVA 
A Prvfcsliofl:U 
(~'1lQr~tion 

16-24), (3) access tlle important structures on their camp (R. 292: 2-6: 311: 18-22), (4) repair ar:.d 

maintain the. Structures on their C,UllP CR. at 20: 15·25), and (5) have a full-time ranger living nnd 

I ,,:orking on their camp (R. at 17: J 0-19; 76: 3-7). The value of Cmnp Cedar:brook h~ 

diminished as well CR. at 166: 15-25. 167: 1-11). Thus, the f\)urth element of equitabk eSIoppel 

is satisfied. 

The Boy Scouts have sh()V,'I1 that: (1) the Odd Fellows were apprised of all the facts 

relating to the Boy Scouts' easement rights and Odd Fellov,'S' promise not to interfere .. \~.th such 

rights in exchange for the Boy Scouts' promise:: to sllPIJOn the Odd Fello\vs' petition fur 

abandonment, (2) th~ Odd Fellows inlended that the c.onduGt, by 'way of their promise to the Boy 

SCQuts, be acted upon, (3) the Boy Scouts were ignorant of tlw f~ct that th¢ Odd Fellows would 

later deny the Boy Scouts' easement rights, and (4) the Boy Scours relied on the Boy Scouts f 
promise to their il~ ury. Therefore, the Boy Scouts have salil;fied all of the necessary e.~lel11ellts of 

equitable estoppel and are entitled to an easement over Wheeler Road and Jorda.'1 Way. 
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II 

PROOF' OF SERVICE 

2 I arn a citizen of the United States and am employed in Stanisiaus County, California I 
am over the age of eighteen (18) years and not a party to this action; my business address is 1601 

3 I Street, Fifth Floor, Modesto, California 95354. 

4 On July 30, 2004, I served the following document: PLAINTIFF ALAMEDA BOY 
SCOUTS FOUNDATION'S CLOSING BRIEF by plaCIng a true copy thereof enclosed in a 

5 sealed envelope and served in the manner and/or maMerS described below to each of the parties 
herein and addressed as follows; 
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Roger A, Brown, Esq, 
38 North Washington Street 
P,O. Box 475 
Sonora, CA 95370 
Fax; (209) 533~7757 

Honorable Willi.am H. Polley 
Department One 
41 West Yaney Street 
Sonora, CA 95370 
Telephone: (209) 533-5555 

BY MAIL: 1 caused such envelope(s) to be deposited in the mail at my business 
address, addressed to the addressee(s) designated. I am readily familiar with 
DamreIl, Nelson, Schrimp, Pallios, Pacher & SUva's practice for collenion and 
processing of correspondence and pleadings for mailing. It is deposited with the 
United Slates POSlal Service on that same day in the ordinary c.ourse of busim;ss. 

XXX BY HAND DELIVERY: I caused sHeh envelope(s) LO be delivered by hand to the 
addressee(s) designated above. 

.L 
BY OVERNIGHT COURIER SERVICE (Fedeml Express): I caused sudl 
envelope(s) to be delivered via overnight courier service to ':he addressee:(s) designated. 

BY FACSJ.MILE: I caused said document to be I'('ansmined to the telephone number(s) 
of the addressee(s) designated, . 

Executed at r-.1odesto, Califol1liu Oil July 30, 2004 

I declare under penalty of pcrj ury that {he foregoing is true and correct, 
/; /,r--.. \ rf' 

,~~ J/ //{Y·,'-----,· #SA'1ffivetf; - --_ .. _-_. /.' 
~( .... 

JAMRE~l, NFJ~mN 
;cvP-n ... IP, P,illIQS. 
1'/lnfER &I SILVA 
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