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|| Roger Schrimp, State Bar No. 39379
DAMRELL, NELSON, SCHRIMP,
2 PALLIOS, PACHER & SILVA
1601 I Street, Fifth Floor

3 || Modesto, CA 93354

Telephone: (209) 526-3500

4 || Facsimile: (209) 526-3534

3 || Attorneys for Plaintiff Alameda Boy Scouts Foundation, a
California Non-profit Public Benefit Corporation

6
7 SUPERIOR COURT OF CALIFORNIA
g COUNTY OF TUOLUMNE

9 || ALAMEDA BOY SCOUTS - !
FOUNDATION, a California Nonprofit
10 Benefit Corporation .

1 Plaintiff, PLAINTIFF ALAMEDA BOY SCOUTS
o v "FOUNDATION’S POST-TRIAL BRIEF

Case No. CV49802

. | ODD FELLOWS SIERRA RECREATION Date. Julp 30, 2004
13 | ASSOCIATION, INC., OF TUOLUMNE Dept.. |
COUNTY, DEL WALLIS, an individual , Complaint Filed: May 22, 2003
14 |l and ALL PERSONS UNKNOWN,
. | CLAIMING ANY LEGAL OR
15 | EQUITABLE RIGHT, TITLE, ESTATE,
16 || LIEN, OR INTEREST IN THE PROPERTY

DESCRIBED IN THE COMPLAINT
ADVERSE TO PLAINTIFE’S TITLE OR
174 ANY CLOUD ON PLAINTIFF'S TITLE
THERETO, WILLIAM H. SMITH,
FLOELLEN W. SMITH, JOSEPH

lg | FREITAS, & GLADYS FREITAS and

9 | DOES 1 through 50,

Defendants. E
2]
22 0 |
23 INTRODUCTION
24 Plaintiff Alameda Boy Scouts Foundation, and jts predecessors-in-interest (hereinafter
25

referred to as “Boy Scouts”) have for many years operated a pioperty known as “Camnp

26 || Cedarbrook” for the benefit of Boy Scout troops and other non-profit vouth groups since
=/ approximately 1929. In 1949 Defendant Odd Fellows Sierra R

28
Lo O
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ecrealion Association, Inc.

(hereinafter “Odd Fellows™) purchased real property contuguous o Camp Cedarbreok. The Boy
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Scouts contend that the evidence established their entitlement 10 an easement by way of
prescription, necessity, and implication over Wheeler Road and Jordan "Way across the O:dd
Fellows property. Additionally, Boy Scouts contend that the evidence established that the Odd
Fellows are barred from denying the Boy Scouts™ easement rights by way of promissory and
equitable estoppel.
IT.
LEGAL ARGUMENT

A. THE BOY SCOUTS ARE ENTITLED TO AN EASEMENT BY PRESCRIPTION
OVER THE ODD FELLOWS’ PROPERTY

The Boy Scouts have obtained an easement by preseripion over Wheeler Road and
Jordar Way, To establish a prescriptive easement, s claimant niust have 1) used the subject
property for a period of five years, (2) in a manner that was open and notoricus, and (3) ina
manrer that was hostile and adverse to the interests of the owizr of the burdenad land., Cal. Civ.

Code § 1007; Cal. Code Civ. Proc. § 321; Warsaw v. Chicago Metatlic Cellings. Ing,, 35 Cal.3d

364, 570 (1984). The fact that an easement is, or is not, necessary as a means of access to the
user’s property is irtelevant in determining whether the wse tag been sufficient w creais a

|
| presctiptive right. Jordan v. Worthen, 68 Cal App.3d 31€, 326 (1977)  additionally, the fact
I

| that the claimant has utilized alterative routes to acoess hisber property docs not preclude the

creation of a prescriptive right to use another route. Guerra v. Prckard, 236 Cal.app.2d 272, 293

L (1565).

1. The Evidence Presented Shows that the Boy Scouty’ Continuously Accessed

Camp Cedarbrook on W‘heeler Road And Jordan Way For A Period in
Excess Of Five Years.

The Boy Scouts have continuously accessed Camp Cedarbrook vie Wheeler Road and
Jordan Way for a period exceeding five years. The prescriptive period is measured from the time

that the adverse use begins. Guerra at 291. The period in which the burdened property is used by

the claimant’s predecessors in a similar manner may be “tacked” onto the time it is used by the

claimant. 6 Miller & Starr, Cal. Real Estate (3d ed. 2000) § 15,38, p. 128 (citing 46 A.L.K. 792,
72 A\L.R. 648).

PLAINTIFF ALAMEDA BOY SCOUTS FOUNDATION'S POST-TRIAL BRIEF
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Testimony elicited durirg, trial shows that the Boy Scows have utilized Wheeler Road and

Jordan Way for a period far in excess of five yeats. Richard Andersor, former President of the

Alameda Boy Sco_u:s Forndation, wstified that he ard the Boy Scouts have used Wheeler Road

and Jordan Way since at least 1972 (Record at 16: 5; 71:10-12; 73: 15-20; 75: 13-17). John

Pearl, Scout Execrdve of the Alameda Boy Scouts Counci! since 1994, also restified that the Boy
Scouts have us<d such roads for a pericd in excess of five vears (R. at 294 19-25,295: 1-3; 345:

7-16). Furthie 1nore, Richard Welch, an owner of property near Camp Cedarbrook, westified that

he had obs:rved the Boy Scouts contiruous use the roads througit the 0dd Fellows’ property

during e twenty years he has owned a neighboring parcel of land (R. a1 97; 13-25, 98 1-8).
Mor-.over, when questioned by Roger Schrimp, Edward Sraith, un owner of property in the Odd

Foilows’ subdivision for thitty-two years and former president of the Odd Fellows, testified that

Y

"the Boy Scouts have “always” used Wheeler Road and Jordan Way:

Q. 50 as you sit here today, is it your testimony that you don’t know whether the
Scouts have been allowed to use Wheeler and Jordan Road or not o get into the

Scout camp?

A. They always did, yeal.

Q. They always have used those roads?

A. As far as [ know. (Emphasis added.}

(P, at 400: 17.23),

Documeritary evidence also establishes that the Boy Scouts have wilized Wheeler Road
ad Jordan Way tor a period far in excess of five vears, The minutes from o July 14, 1987 Odq
tellows board meeting (See Exhibit 4) show that the Girl Scouts had used roads through the Odd
Fellows property nearly fifty years ago. A letter from the Odd Fellaws to the Boy Scouts, dated
Auvgust 6, 1973, (See Exhibit 18) and the minutes from an Odd Fellows toard meeting dated
December 2, 1973 (Sze Exhibit 19) show that the Boy Scouts have used Wheeler Road since at
least 1973 because the Odd Fellows expected the Boy Scouts to comiribute their share iz the costs
Ot'repairing that road. A letter from Edward Smith to Alvin Kidder, former president of (lie
Camp Cedarbrook Trustees, dated February 7, 1992 (See Extibit 23) shows that the Boy Scouts

PLAINTIFF ALAMEDA BOY SCOUTS FQUNDATION'S POST-TRIAL BRIEF
3
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had been using Wheeler Road and Jordan Way in 1992 and belore because Sraith asserts they the

Odd Fellows had no intention of denying such usage.
To acquire a prescriptive easement, the easement must be uszd in the required manner

continuously and without interruption for the full prescriptive period. [t need not be used every

day during the prescriptive period; use is sufficien: if it occurs on those occasiorns when it is

necessary for the convenience of the user. Scou v, Herry, 196 Cal. 666, 670 ( 1923). Use ¢f a
roadway is sufficient it is used only three timss a week, once cach week, 20 times a year,

sporadically, or occasionally as needed Gaut v, Farmer, 213 Cal.App.2d 278, 284 (1963),

Crimmins v. Gould, 149 Cal.App.2d 383,

613, 616 (1948);

387 (1957), Weidemau v. Staheli. 149 Cal.App.2d

Warsaw at 570. Moreover, ia the absence of facts 1o the comtrary, testimony of

use at different tumes thioughout the prescriptive period is sufticient 1o establish the regulanty

end continuity of use during the nterim period. Cleary v, Trimh'e, 229 Cal.App.2d 1, 10 (1964).

The Boy Scouts’ use of Wheelsr Road and Jordan Way meets tus continuous
Y )

requizement. Richard Anderson testified that he drove on Wheeler Road and Jordan Way many

times annually to access Camp Cedarbrack (R. at 85: 24-23, §6: 1} Service vehicles, including

trucks bringing supplies and propane, used Wheeler Road and inrdan Way to access Camp

Cedarbrook during the summer seasons (R. at 300; 22-23, 301 1-4). Camp Cedarbrook was

used approximately twelve weekends per year during the winter szason (R. at 330: §- 13).

Furthermore, Mr. Anderson testified that the Boy Scouts used Camp Cedarbrook for non-summer

camp and non-winter camp actvities as well (R.at335; 11-14). Campers and their parents

accessed Camp Cedarbrook via Wheeler Road and Jordan Way (R, a1 97, 22-25. 98 1-8). Such

continuous usage by the Bov Scouts of Wheeler Road and Jordan Way is more than su¢ficient to

establish the continuous use requirement for an easeinen: by prescription. Thus. it is clear that

the Boy Scouts have contiruously used Wheeler Road and J ordan Way fer a period fir in excess

of five years.

2. The Evidence Establishies That the Boy Scouts’ Use of Wheeler Road And
Jordan Way Was At All Times QOpen, Notorivus, Andgd Visible.

The Boy Scouts satisfy the sccond «lenient of an easement by prescription because tie

PLAINTIFF ALAMEDA BOY SCOUTS FOUNRATION'S POST-TRIAL BRIEFE
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Odd Fellows had actual notice of the Boy Scouts’ centinuous use of their roads. To obtain an
easement by prescription, the claimant must show that liis ar her use has been “open,”
“notorious,” and “visible.” Warsaw at 570. This requirement operates tc “insure that the owner
of real property ... has actual or constructive notice of the adverse usz and to provide sufficient
time to take n=cessary action to prevent that use from ripeniny into a presceripive casement.”

Field-Escandon v. Demann, 204 Cal. App.3d 228, 235 (1988 Open and notorious use is

charzoterized as use that notifies the landowner that a use inconsistent with his or her rghts is

being made. Kerr Land & Timber Co. v. Emmerson, 268 Cal.App.2d 028, 634 (1969). An

owner of property acquires actual knowledge if the owner is informed of the property’s use or if
the owner observes the use. Adequate open, nowrious and visible use of the property raises an
inference that the owner has notice-either actual or constructive—of tha o aimant's use.
Applegate v, Ota, 146 Cal.App.3d 702, 705 (1983).

The recerd shows that the Odd Fellows had actual notice of the Boy Scouts” use of their
roads. The Odd Feliows’ former president, Edward Smith, testitied that he had knowledge of the
Boy Scouts’ use of Wheeler Road and Jordan Way since at lsast the 19705 (R, at 893 7-16; 400:
17-23). Fred Coleman, another fdrme.r president of the Odd Fellews, testified that he had
knowledge of the Boy Scouts' use of Wheeier Road and Jordan Way in 1995 (R, at 829: | [-203.
Morzover, the minutes from a July 14, [957 Odd Fellows board meeting (See Exhibit 4) show
that the Odd Fellows had actual knowledge of the Bey Scouts’ predecessor in interest, the Girl
Scouts,’ use of the Odd Fellows® roads as carly as 1957, A letter from the Odd Fellows asking
the Boy Scours to contribute to the repair costs associated with Wheeler Road, dated August 6,
1973 (See Exhibit 18), and the minutes from an Odd Fellow board meenng acknowledging
receipt of such contribution, dated Decenibher 2, 1973 (See Exhibit 19), demonstrate that the Odd
Fellows had actual knowledge of the Boy Scouts” use of Wheeler Road in 1973, The Odd
Felldws also received a letter, dated April 18, 1990 (See Exhibie 7), from Alvin Kidder, forms
president of Camp Cedarbrook Trustees, stating that the Boy Scours have used the Cdd Fellows'
roads “continuously for over 30 ycars without any restrictions pinced on us by the Qdd
Fellows,” thus indicating, once again, that the Odd Fellows liad actuai notice of the Boy Scouts’
PLAINTIFF ALAMEDA BOY SCOUTS FOUNDATION’S POST-TRIAL BRIEF
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i

' their use of Wheeler Road and Jordan Way was hostile and adverse (o the Odd F ellows’

use of their roads (Emphasis added.) Actual notice by the Oad Fellows of the Bov Scouts’ use of
their roads is also found in a letter from the Odd Fellows 1o the Boy Scouts, dated February 7.
1992 (See Exhibit 23) and in a letter from the Odd Fellows 16 the Boy Scouts dated November
20, 1995 (See Exhibit i0). Such testimony and exhibus clearly show that the Qdd Fellows
clearly had actual notice of the Boy Scouts’ use of their roads.

Assuming arguendo that the Odd Fellows did not have acrual notice of the Boy Scouts’
use of their roads, the Qdd Fellows had. at last, constructive notice Lecause such use was open,
notorious, end visible to the Odd Fellows. Richard Anderson testified that the Boy Scouts’ use

of Wheeler Road and Jordan Way was clear}y visible to the harnes ia the overlookine Odd

v

Fellows subdivisior (R. at 23: 3-12). After alj, approximately one hundred campers would come
to Camp Cedarbrook (R. at 85: 4-6) via the roads through twe Cdd Fellows property (R. at 98: 7-

3). Similariy, Richard Welsh testified that residants of the Odd Fellows' subdivision were able

10 observe those who went (o Camp Cedarbrook via Wheeler Road and Jordan Way (R. at 100:
8-13). Thus, the Boy Scouts’ use of the roads on the Odd Fellpws' property was open, notorious,

and visible 1o the Qdd Fellows,

The estimony and documentary evidence clearly establishes that the Ocdd Fellows had
actua) notice of the Boy Scouts’ use of Wheeler Road and Jordan Way, and even if they did nov
the Boy Scouts’ uss of such roads was open, noterious, and visible 5o (hat the Odd Fellows had
constructive knowledge.

3. The Boy Scouts’ Use Was Hostile And Adverse To The Odd Fellows’
Interest, Under Claim Of Right, And Non-Permissive,

The Bay Scouts have satisfied the third element of an cusemien by prescription because

mterest,

under claim of right, and non-permissive A claimant’s use of property is “adverse™ it if is not in

suzordination to the rights of the owner of the burdened land, is undertaken without the owner’s

permission and is wrongful and open. Use of servient land is considered “hosile” undsr the law

if it is adverse and is made without express or implied recognition of the owner's nights. Cleary

at 6-7. The claimant need not verbelly declare a hostile intent o tie owner of the burdened land.

PLAINTIFF ALAMEDA BOY SCQUTS FOUNDATION'S POST-TRIAL BRIEF
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Instead, use of property in a way that displays the user’s claim of ri ght establishes a pnma facie
case that the use is adverse and hostile to the rights of the owner of the property, and that the
owner has constructive notice of the adverse claim. 6 Milier & Siarr, Cal. Rea) Estate (3d ed.
2000) § 15.35, p. 126, California courts have consistently ruled that open, nototious, and visible

use creates a presumption that the claimant’s use is hostile and adverse. Gates Rubber Co. v,

Ulman, 214 Cal. App.3d 356, 366 (1989); Ker Land & Timber Co. at 634-535. As the previous
section makes clear, the Boy Scouts’ use of the roads in question was open, notorious, and visible
(See § AL 2)).

Although the Odd Fellows wili may argue tha the Buy Scouts’ use of their roads was a1
all times permissive, and therefare, not hostile, adverse, and under ¢iaim of righy, under
California law, it is well-established that a claimant’s Failure to request permission o use

burdened land 1s sufficient 1o prove the use was under a claim of right and thereby hostile  Tywin

Peaks Land Co. v. Brigas, 130 Cal. App.3d 587, 594 (1982); Q’Banion_ v. Borha, 32 Cal.2d | 45,
132-153 (1948). As the Odd Fellows correctly point-out in their Trial Brief {Defendants’ Trial
Brief), use of an casement for 2 iong period of time witheut interference gives rise 1¢ &
presumption that such use was hostile, Once such evidence has beeg presented, the burden shifis
to the owner of the burdened property to show that the use was permissive rather than hostile
Applegate v, Ota, 146 Cé!.App.Sd 702, 708-709 (1983). The Odd Fellows have clearly not met
this burden.

Alihough the Odd Fellows claim that the Bav Scouts were required to ask the Odd
Fellows for penmission (o use their roads, the Odd Fellows have failed W produce a single
document that memonalizes such a requirement, Representatives from the Odd Fellows tesdified
that the organization considered the use of its roads a very important matter (R, at 473: 11-20)..
they claimed that the Boy Scouts would ask for permiission Lo use its roads at board meetings and
by way of yearly application (R. at 448; 21-24, 449: 3-114. 465- 18-22; 542 13-17; 5441 1.4, 15.
20; 545: 20-25; 549: 5-9, 551 7-13); they even testified that such important discussions at board
meetings would, as a matter of course, be reflected in the nunutes of those meetings (K. at 200:
15-22; 401 16-18; 552 8-16; 879: 23-25, 880; 1-2); that they spent considerable time looking

PLAINTIFF ALAMIEDA BOY SCOUTS FOUNDATION’S POST-TRIAL BRIEF
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for all documents in their possession relating 1o the Boy Scouts’ use of their roads (R. at 190: 14-
21; 843: 8-17; 845: 15-21, 879 12-19), and had produced all such documents (R. at 474: 18-25,
475: 1-6; 829: 17-25, 830: 1-G; 831: 6-7; 8435: 1525, 846: 1-23). Yet, the Odd Fellows have
produced no evidence showing that the Boy Scouts had ever asked for permission te use its
roads: such a request is not apparent in any board meeting munutes, arry application, or in any
letter from the Boy Scouts. Edward Smith testified that the Odd Fellows required the Boy Scouts
to ask for permission to use its roads “in order to not give them the permanent right” to use such
roads (R. at 443: 20-25). Yet, Smith has pmduced 1o such writing or application. Moreover_ the
representatives from the Qdd Fellows caamot recall the wlleged conversationus they had with

representatives from the Boy Scouts reparding the use of their roads, ke titne frame during which

| these conversations allegedly occurred. or even the persons to whom they spoke about this matier

(R. at 466: 7-17; 470 12-21; 471: 9-14; 344: 5-12) lnstead, tas Odd Fellows have provided the
Court with unsupported claims. The Boy Scouts, however have, provided testimony denyiiig the
exastence of such clairas for permission (R. at 19: 1-3; 297: 5-17; 310 4-17).

The use of Wheeler Road and Jordan Way by Camp Cedarbrook campers also provides
support o the premise thai the use of the roads was hostile, adverse, and non-permissive. “The
fact that a roadway is used by family, guests, relatives and business invitees is evidence that

supports the inference that use was adverse and net permissive.” Castollo v. Celaya, 135

Cal.App. 469, 473 (1957). Camp Cedarbrook, at times, accommandated over ope-hundred
campers (R. 85: 4-6). 1t is undisputed that such campers accessed Canip Cedarbrock via Wheeler
Road and Jordan Way (R. 97: 21-25, 98 1-8).

The Boy Scouts’ financial contributian to the repairs of such road on the Odd Fellows
property also supports the claim that the use of the roads was hostile. adverse, and non-
permissive. Sharing of such expenses has been recognized by several courts as a tacit
rzcognition of a claimant’s easement rights, which defeats a claim that use was non-peimissive.

Serrano v. Grissom, 213 Cal.App. 300, 302-303 (1963): Maranei v, Domenict 161 Cal.App.2d

532, 554 (1958). [n 1973, the Odd Fellows asked the Boy Scouts to share in the expsnse of
repairing Wheeler Road (Se¢ Exhibvit 18). The Boy Scouts responded affirmatively by sending a

PLAINTIFF ALAMEDA BOY SCOUTS FOUNDATION'S POST-TRIAL BRIEF
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1 |l check for $300.00 for such repair (See Exhibits 19, 24).

[\

Such evidence shows that the Boy Scouts’ use of the voads on the Odd Fellows property

-2

was adverse, hostile, and under claim of nght. The evidence also shows that the Odd Fellows

4 | have not met their burden to demonstrate that the Boy Scouts” use of thetr roads was by express

N

permission. Accordingly, the Boy Scouts satisfy the final element of an easement by

6 | prescoption.

7 1B, THE BOY SCOUTS ARE ENTITLED TO AN EASEMENT BY NECESSITY
OVER THE ODD FELLOW’S PROPERTY

8 To establish an easement by necessity, a clainant must show (1) that the dominant and

9 servient tenements were once in canumon ownership and (2) that where is a strict necessity for the
v right-of-way as when the claimant’s property is landlocked. Reese v, Borohi, 216 Cal. App.2d
11 324,332-333 (1963). The Boy Scouts” property 15 landlocked by the property of the Odd
1.: Fellows and others (See Exhibits 1, 2}, Whenever a landowner sells one of two or miore parcels,
1; and the parcel sold is landlocked by the remaining property of the grantor or partly by the land of
/s the grantor and partly by the land of others, the law implies that the pacties intend o create an

16 easement across the remaining land of the grantor to benefit the property conveyed Mesrper v,
17 Uharriet, 174 Cal. 110, 112 (1916€). The public policy behind an easement by necessity 15 10
8 prevent any man-made efforts to hold land in perpetual idleress as would result if it were cur off

9 from all access by being completely surtounded by lands privately owned.” Reese at 321 (citing

2 Thompson on Real Property (1961 Replacement), § 262, p. 410},

21 Several courts have ruled that the mere landlocking of a parce! after the conveyance by a
;2 common owner is sufficient to create the easement as a matter of law. 6 Miller & Stam. Cal.
Real Estate (3d ed. 2000) § 13.27, p. 98, The general rule is that “the creation of an zasement by
24 necessity depends on the presumed intent of the parties as Jztermined from the physical

55 condition of the respective parcels of property, the agreeirents between the parties, the contracs
26 and instruments of conveyance and all of the surrounding facts and circumstances.” . at $8-99

97 (citing Roemer v. Pappas, 203 Cal.App.3d 201, 207-208 (1988)). Evidence produced at trial has

28 clearly shows that the Boy Scouts we entitled 10 an vasement by necessiy.
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1. The Boy Scouts Meet The Common Ownersbip Requirement For Easement
By Necessity.

‘The Boy Scouts satisfy the common owuership element of an easerment by necessity
because their property and the Odd Fellows’ property were hath owned b y the same individual,
E.O. Sylvester (See Exhibit 35}, “One of the elements of an =2serment oy necessity 1s that the

dominant and servient tenements were under the same ownership at the time of the conveyance

that gave rise to the necessity.” Kelloge v. Garcia, 102 Cal.App.4th 796, 804 (2002).
Furthermore, at the time of division, the original OWNET may ot méy not have retained & part of
the divided property, as easements by necess ty may arise from sincultaneous conveyance of the
severed portions as well as by piecemeal conveyance ar conveyanee of only part. (Powell on

Real Property, Ch. 34, Easements and Licenses (Matthew Hender); California Real Estate Law

i and Practice. Ch. 343, §343.13, Easements and Licenses {(Matthew Bender).

Michael Azzaro, Chief Title Officer and Vice-President of Yosemite Title Company,
testified that the Boy Scouts’ property and the Odd Fellows' preperty were owied by E.O.
Sylvester from 1923 to 1929 (See Exhibit 35). Mr. Azzaro further testified that the parcel was
severed in 1929, and the resulting two parcels were subsequently, and respectively , vransferred o
the Boy Scouts in 1930 and the Odd Fellows in 1949 (R, at 88:19-25, 89 1-23; See Exhibir 35).

Thus, the commnion ownership element is met by the Boy Scouts.

bA The Boy Scouts Meet The Strict Necessity Requirement For An Easement By
Necessity.

The Boy Scouts also satisfy the strict necessity element of an easement by necessity
because, without the use of Wheeler Road and Jordan Way, they (1) cannot access their property
via other routes. Strict necessity must be showr in order to establish an easement by pecessity.

County of Los Angeles v. Bartlett, 203 Cal.App.2d 523

. 328-326 (1962). Furthermore, contrary

to the requirements of an easement by implication, “a way of necessity dees not rest on a pre-

existing use bul on the need for a way across the granted or izserved premises.” Kellogy at 810
(citing Reese at 331).

At trial, it was shown that access by Long Bam Sugar Pine Read to Camp Cedarbrock

PLAINTIFF ALAMEDA BOY 5COUTS FOUNDATION'S FOST-TRIAL BRIEF
10




JUL =307 O4(FRTY 10211

TEL+209 526 3534

P

1 | camp to the south-east of the creek is Jordan Way (R. at 18: 5-15). The Bey Scouts cannot

2 | vtilize Camp Cedarbrook without such access (R at 311 18-22). Service vehicles, inciuding,

3 || trucks carrying necessary supplies and propane, must use Jordan Way to get o Camp Cedarbrook
4 |l south of the creek (R. at 300: 22-25, 301: 1-4). More'impo.rtantly, the roads on the Qdd Fellows'
5 || property are also the only means by which emergency vehicles, such as ambulances and five

6 || trucks. can get to Camp Cedarbrook (R. at 164 7-11; 305: 2-1 5). Aceqrdingly, the Boy Scouts

7 | must necessarily use Wheeler Road and Jordan Way 10 access thelr property south of Sugar Pine
8 | Creek.

9 The evidence shows that the Boy Scouts” and Odd Fellows’ properties were under
10 ¥ common ownership by E.O. Sylvester in 1929. The Baoy Scouts have also shown that their use of
Il | Wheeler Road and Jordan Way is strictly necessary to access Camp Cedarbroox, both during the
12 | winter, and year-rourd access vizal, important pertions of the camp. Therefore, the Boy Scouts
13| have satisfied the elements of easement by necessity and are entitled to such an easzment.
14 1. THE BOY SCOUTS ARE ENTITLED TO AN EASEMENT BY IMPLICATION
Lk OVER THE ODD FELLOWS' PROPERTY
l;’ To establish an césemem by implication, a claimant must show (1) that there was a

O
e separation or severance of title whicli implies a unity of ownership at some time in the pas, (2)

8 that prior to the division of title, the use which gives rise 10 the ezsement must b

S

-

Godwin, 102 Cal. App.3d 752, 76 (1980),

 $0 long and in such an obvious manner as to show that is was in:

1
' that he easement is reasonably nccessary 1o the use and bens

ave continued {or
ended to be permanent, and (3)

fit of the guasi-dominant tenement,

2 Mootes v. Walsh, 38 Cal. App.4th 1046, 1050 (1995) citing (5 Miiter & Starr, Cal. Real Cstate

o i (2d ed. 1989) § 15.20, p. 454); Mickels v. Rager. 2742 Cal App 3d 334,357 (1991); Kvtasty v,

23

; 1. The Boy Scouts’ And Odd Fellows’ Properties Were At One Tine In
24 | Commaon Ownership
25 The Boy Scouts have satistied the cemimon ownership element of an easement by
26 implication because their property and the property of the Odd Fellows were under the same
27 ownership. An easement by implication will not arise unless ‘he comumon owner ¢ both the
28

setvient and the deminant tenements conveys or rznsfers a p
DAMRELL, NELSON

SCHRIMP, PALLIOS,
PACHER & STLVA
A Prefessinnol

ortion of the property 1o another.
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Leonard v. Haydon, 110 Cal.App.3d 263, 266 (1980). The conveyance may be accomplished in
any manner that transfers an interest in real property (including a contract of saie; severance of
cotenancy; leases; death of an owner; encumbrances). Laux v. Freed 53 Cal.2d 512, 521 (1960):

Cheda v. Bodkin, 173 Cal. 7, 16 (1916).

As stated above, Camp Cedarbrook and the Odd Fellows’ properties were both owned by
E.O. Sylvester from 1923 t0 1929. The parcel was severed in 1929, and the individual parcels
were subsequently transferred to the Boy Scouts and tae Odd Fellows (R at83:19-25, 89: 1-23:
See Exhibit 35). Accordingly, the element of common ownersi p has besn satistied.
2. The Use Of Roads Over The Odd Fellows’ Property Existed, Aud Was
Intended To Be Permancut, When The Boy Scouts And The Qdd Fellows
Property Was Initially Served,
The Boy Scouts have satisfied the second element of an eazement oy implication tecause
the use of roads over Odd Fellows property t access Camp Cedarbraok existed, and was

intended to be permanent, at the time the two parcels were severed. The doctrine of easement by

implication has been applied by the courts to carry out the intention of the parties as manifested
by the facts and circumstances of the transaction. 6 Miller & Starr, Cal, Real Estate (3d ed. 2000)

§15.20, p. 2. In Frstoe v. Drapeau, 35 Cal.2d. 5

5-10 (1950} “he California Supreme Court

held that prior existing and krown use is one factor to he used in deierminiog the creation of an

easement by implication. but also found that “consideration myust he given not onjy to the aciual

uses bemg mads at the time of severance, but also to such uses us the facts and circumstances

show were within the reasonable contemplation of the parties at the time of the convevance.”

- Additionally, California Courts of Appeal have ruled that, if the subject parzels are conveyed to
|

’ two or more grantees, the likelihood an sasement was intended is greater than in other situations,

i L L
| as a reasonable inference can be made that a grantor who has divided land ameng several

| prantees intends the privileges of use to be skared o § them all. MeCarthy v. Watsan, 212

Cal.App.2d 39, 43-44 (1963); Gagnon v, Adamson. ;22 Cal APE2d 253, 260 {1933).

During wial, Edward Smith testified that he had visited tie Cad Fellows property in 1948

with his father (R. at 374: 12-14). To access the property, and to get to the area where the sastern

and the western portions of Jordan Way split, Smith took the current Wheeler Road, which had

PLAINTIFF ALAMEDA BOY SCOUTS FOUNDATION'S POST-TRIAL BRIEF
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been built recently at the time (R, at 375: 13-22). Smith also testified that there was another roud

that existed on the property at that time: Old Wheeler Road (R. at 378: 1-11; See Exhibits 48-56)

3

It is quite likely that when the Boy Scouts” property and the Odd Fellows’ praperty were severed
in 1929, the parties to the transaction intended that Old Wheeler Road be used by thie owner of
the Boy Scout property to access his/her property from Highway 108. Testipiony at trial shows

that the Bay Scouts property was iransferred to a Boy Scout group shortly afler the severance of

the two parcels (R. at 89: 6-11; See Exhibit 35). This group undoubtedly used the property for
camping purposes, and would have accessed the campgrounds from Highway 10§ via Old
Wheeler Road. When the Odd Fellows purchased their property in 1949, they constructed the
current version of Wheeler Road (R. at 410; 6-9) and eventually put berims to block usage of Old
Wheeler Road a1 a time no =arlier than 1972 (R. at 414: 16-25: See Exhibits 48-31). Such
blockage did not concern the Boy Scouts because they had bzen using the current Wheeler Road
and Jordan Way to access their'property by that ume {R. at 400: 17-23; §93: 7-16).

' It is clear that, at the time of the severance of the two parcels owned by the Boy Scouts
and the Qdd Fellows, a road existed, Old Wheeler Road, on what is now the Odd Fellows
preperty. Old Wheeler Road was used to access what is now Camp Cedarbrook both before and
afier the severance of the two parcels in 1929, The swrrounding facts and circumsrtances lead to
the conciusion that when E.0. Sylvester seversd the two parcels in cugstion in 1929, he must
have necessarily inter.ded that the means by which the future owners of what is now Camp
Cedarbrook would have access to their property would have ozen via Oid Wheeler Road,
Subsequently, the Boy Scouts relied on the current Wheeler Roud for eccess when the Odd
Feilows blocked it with bcArrns and, thereby, acquiesced to the usage of W heg]er Road. Thus, r.he
3oy Scouts satisfy the requirement that the roads by which they weoess their property were
intended for such access wnen the original property was severed.

3 Use Of Wheeler Road And Jordan Way Is Reasonably Necessary To The
Enjoyment Of The Boy Scouts Property,

The Boy Scouts also satisfy the third element of an easement by implication because
Wheeler Road and Jordan Way are reascnably necessary 1o the enjoyment of Camp Cedarbrook.

PLAINTIFF ALAMEDA BOY SCOUTS FOUNDATLION'S POST-TRIAL BRIEF
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An easement will be implied in 2 sale or division of property when it is reasonably necessary for

the benelicial enjoyment of the quasi-dominant tenement. Legonard v, Hayvdon at 266, The

requirement of reasonable necessity for use and enjoyment of the dominant tencment 1s
equivalent to the statutory requirement that the casement be “for the benefit of” the dominant
tenement. 6 Miller & Starr, Cal. Real Estate (3d ed. 2000)§ 153.22, p. 88. Thus, an easement
may be implied even though it is not essential to the dominant tenernent and even though there is
other suitable access or easement, or where the grantee could easily establish a substitute for the

easement o his or her own property. Owsley v. Hamner, 36 Cal.2d 710, 717 (1951).

The concept of reasonable necessity has alse been framed by the courts in terms of the
“importance” of the clammed access to a property. California Real Estate Law and Practice, Ch,
343, §343.15, p. 343-50, Easements and Licenses (Matthew Bender) (citing Powell on Real
Property, §411.) Under this test, a use will be found to be rzasonably pecessary if it is
| ""importﬂm” te the enjoyment of the coaveyed land.

! In addition to being stictly necessary 10 the use of Camp Cedarbrook (See § B. 2.), the
usz of Wheeler Road and Jordan Way is importanat, and thus, "reasonably™ necessary, to the use
of Camp Cedarbrook because it is the means by which carmpears and camp s:aff access the cap

(R.at97:17-25, 98: -3}, A times, the camp was occupied by upwards of one hundred campers

(R. at 85: 4-6). While Wheeler Road and Jordan Way are paved and in good condition (R at 98:
16-22), the only other potential means of access to Camp Cedarbrook, Leng Bam Sugar Pine
Road, 1s in poor condition, with ruts, has not been maintamned for years (R. at 568: 7-17; 639: 15~
18: 522: 9-11), i3 not passable in the winter (R. at 99: 11-14; 33:1: 16-24), and does not provide
access Lo the most vital portiens of the camp (See Exhibit2) Use of Wheeler Road and Jerdan
Way provides a substamiially shorter drive time from Higloway 108 as weli (R at 160- 2-147, In
fact, without the use of Wheeler Road and Jordan Wey, & contractor employed by the Bov Scouts
was not able 1o complete his work on one of the buildings on Camip Cedarbrook (R, at 20: 12-
25). Testimony also shows that the value of Camp Cederbrook would be diminished without
such use (R. at 166: 15-19). Thus, the Boy Scouts’ use of Wheeier Road and Jardan Way

satizfies the “reasonable necessity” requirement,
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The Boy Scouts have slxoﬁ that their property und the Odd Fellows’ property were under
common ownership, that roads over what is now Odd Fellow property were used prior o the
| severance of the parceis and were intended to be used n the future w aceess what is now Camnp
Cedarbrook. Furthermore, the evidence establishes that the use of the Odd Fellows' roads is
reasonably necessary to the Boy Scouts. Therefore, the Boy Scouts have satisfied all of the

elements of an easement by necessity.

D. THE DOCTRINE OF PROMISSORY ESTOPPEL RARS THE ODD FELLOWS
FROM DENYING THE BOY SCOCTS’ EASEMENT RIGHTS OVER THEIR
PROPERTY

As to the doctrine of promissory esteppel, 1 Witkin, Sununary 9% (19871 Contracts § 248,
p. 249-5C states:

In its usual application, estoppel is based upen a representation of fact which the party is
not permitted to deny. The doctrine of promissory estoppet is distinct, and apphes even
though therz is no misrepresentation: One who makes a promise upon which another
justitiable relies may be bound to perform it, despite lack of consideration, i.e., the
estoppel is a substitute for consideranon,

As 1o the same, Restatement (Second) of Contracts § 90 states:

A promise which the promisor should reasonably expect to induce action or
{orbearance on the part of the promisee or a third person and which does induce such
action or forbearance is binding if injustice can be avoided only by enforcsment ol the
promise. The remedy granted [or breach may be limited as justice requires.

Courts have interpreted this rule as having fow eierments: (1) a promise clear and
unambigucus in its terms; (2) reliance by the party to whon the promise s made, (3) the

promisee’s reliance must be both reasonable and foreseeabie; and (4) the promisee must be

| injured by his or her reliance, Maria B. v, Superior Court, 118 Cal.App.d™ 956, 980 (2004)
i

(ziting Laks v_Coast Fed. Sav, & Loan Assn, 60 Cal. App 3d 885, 890 (1970)); Thomsen v,

International Ajliance of Stage Emplovees, 232 Cal. App.2d 446, 434 (1963).
L Thc Odd Fellows Promised The Boy Scouts That They Would Not Interfere

With Their Easement Rights Over Wheeler Road And Jordan Way If The

Boy Scouts Supported The Odd Fellows’ Eftorts to Abandon Long Barn
Sugar Pine Road,

The Odd Fellows made a clear and unambiguous premise o the Bov Scouts that the Odd
Fellows weuld not interfere with the Boy Scouts’ easement rights acrnss Odd Fellow property if

| the Bov Seouts supported the Odd Fellows™ petition to abardon the portion of Long Barn Sugar
i
| ,
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Pine Road that crosses Odd Fellows’ property. [n 1991, the Odd Fellows, led by their president
Edward Smith, petitioned the County of Tuolumne to abandon the portion of Long Barn Sugar
Pine Road that crossed its property (See Exhibits 42, 76). The Odd Fellows asked the Boy
Scouts if they would join their petition to abandon the roadway (R at 689: 15-24; 765: 20-25;
766: 5-11;767. 13-16). The Boy Scouts, led by their president Gary Thomas, sent a letter, dated
December 18, 1991, 10 the Odd Fellows stating that .. the Alarcda Council has no objection to
yeur proposal {i.e., abandonment of a the portion of Long Bamn S agar Pine Road| providing that
we can maintain easement rights through the property 1o access our camp facility” (See Exhibit
28). Inaletter to Allen Roberts, Acting Director, Engineering Services, County of Tuoiumne,
dated February 1, 1992, Alvin Kidder, President ¢f Camp Cedarbrook Trustess, stated that “[t]he
Trustees of Camp Cedarbrook favor the abandonment of the Bottine Apple Road sic.] as long as
we continue to have access to our Camp thru [sic.] the Ocd Feliows Park, which we have used
without resuriction for over fifty (50) years” (See Exhibit 70). Edward Smith of the Odd Fellows
sent a letter to Alvin Kidder dated February 7, 1992, stating that “[i}t has never Leen our

i position to deny the scouts access to their property, via our roads” (See Exhibit 23)

! (Emphasis Added.). M:nutes from the County of Tuclumne Board of Sunervisors meeting of
February 11, 1992 show that, accordip gly, Kidder attended the meeting and spoke in faver of the

; Odd Fellows’ request to abandon (See Exhibit 85). The Board of Supervisors aranted the
|

tequest, as rmemonalized in Resolution No. 33-92 (See Exhibit 717, It is clear, particularly in the
9

letters of December 18, 1991 and February 7, 1992, that the Odd Fellows promised not to

assistance ia petitioning for abandonment of the portion of Long Bamn Sugar Pine Road that
crosses the Odd Fzllows’ property. Thus, the Odd Fellow made a clear and snambiguous
promise to the Boy Scouts.

i
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2. The Boy Scouts Justifiably Relicd On The Odd Fellows’ Promise Not Tn

Interfere With The Boy Scouts’ Easement Rights Uver Wheeler Road And
Jordan Way.

The Boy Scouts justifiably relied on the Odd Feliows’ promuse to not interfzre with the
Boy Scouts” easement rights in exchange for the Boy Scouts’ assistance in petitioning for
abandonment of a portion of Long Barn Sugar Pine Road  The Boy Scouts’ former president,
l Gary Thomas, testified that he would not have supported the Odd Fellows' application to
gbanaon the portion of Long Barn Sugar Pine Road that went through the Odd Fellows™ property
if he knew that the Odd Fellows would later claim thar the Boy Scouts did not have casement

rights to access Camp Cedarbrook:

Q. If you knew that the Odd Fellows ware going 1o later claim that the Boy Scouts
did not have an easement right through its prope.™ to Camp Cedarbrook, wou.d
‘ yeu nave wrtten the letter which (s Exhinit 23, sir?
A I{1 had any inclination in any way, shape or form, I would have never signed the

letter. Absolutely no.

(R.at 772: 2-6, 22-24). The Boy Scouts not only did not objeet to the Odd Feliows’ request for
tke road abandonment, but went so far as to support tie request (See Exhibits 28, 85). This was
clearly done in reliance on the Odd Fellows’ promise not to "nterfere with the Boy Scouts’
easement rights across their property.

3. The Boy Scouts’ Reliance on the Odd Fellows® Promise To Not Interferc
With The Boy Scouts’ Easement Rights Over Wheeler Road Aad Jordan
Way Wag Reasonable and Foreseeable.

The Boy Scouts’ reliance on the Odd Fellows’ Promise W nol interfere with the Loy
Seouts’ easement rights was reasonable and foreseeable. Edward Smith ies‘ified that the Boy
Scouts and the Girl Scouts had used Wheeler Road and Jerdan Way for as long as he had been
involved in the Odd Feilows property (R. at 893: 7-16). He also testified that the Bey Scouts had

used Wheeler Road and Jordan ‘Way both before and afier the Odd Fellows had requesied and

were granted the abandonment of a portion of Long Bam Supar Pine Road (R. at §95: 2-0
g E g g y ;

Furthermore, Gary Thomas” letter, dated December 18,1991, to Edward Smith indicatzs that the

PLAINTIFF ALAMEDA BOY SCOUTS FOUNDATION'S POST-TRIAL BRIEF
i8




JUL. 30704 (FRT) 16:19 TEL:209 326 3534 P 030

3]

DS Y. S S N

28

DAMRELL, NELSON
SCHRIMI', »ALICS,
PACHER & SILVA

A Profeszional
Comoration

would have known that the Odd Fellows would renege on its promise and later deny it access to
Camp Cedarbrook. Thus, the third element of equitable estoppel 15 satislied.

4. The Boy Scouts Relied Upon The Conduct Of The Odd Fellows To Their
Injury.

The Boy Scouts have been injured by their reliance upon the Odd Fellows’ promise to not
interfere with their easement rights. As stated above, the Boy Scouts would not have consented
to the abandonment of the County road over the Odd Fellows’ property that provided them with
access to Camp Cedarbrook had they known that the Odd Fellows would later deny them their
rightful easement rights over Wheeler Road and Jordan Way (R at 772: 2-6,.22-24). Now that

the Odd Fellows have reneged on their promise to not imerfere with the Boy Scouts” easement

‘rights over their property, the Boy Scouts have not been able to: (1) use Camp Cedarbrook for

camping purposes (R. at 311: 18-22), (2) access their camp in the winter (R. at 99: 11-14; 334:

16-24), (3) access the important structures on their camp (R. 292:2-6: 311: 18-22), (4) repair and

maintain the structhures on their camp (R, at 20: 5.2 23), and (5) have a full-time rangey living and

nv

working on their camp (R. at 17: 10-19: 76: 3 -7). The value of Camp Cedarbrook has

diminished as well (R. at 166: 15-25, 167: 1-11). Thus, the fourth element of equitable estoppel

15 satisfied.

The Buy Scouts have shown that: (1) the Odd Fellows were apprised of ell the facts
relating to the Boy Scouts’ easement rights and Odd Fellows' RTOILLSE NOt 10 interfere with such

rights in exchange for the Boy Scouts® promise to support the Odd Fellows’ petition for

abandorunent, (2) the Odd Fellows intended that the conduct, by way of their promise 1o the Boy

Scouts, be acted upon, (3) the Boy Scouts were ignorant of the fzct that the Odd Fellows would

later deny the Boy Scouts’ easement ri ghts, and (4) the Boy Scouts relied on the Boy Scouts *

promise to their injury. Therefore, the Boy Scouts have satisfied a]l of the necessary elements of

equitable estoppel and are entitled to an sasement over Wheeler Road and Jordan Way.
mn
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PROOF OF SERVICE

[ amn a citizen of the United States and am employed in Stanisiaus County, California 1
am over the age of eighteen (18) years and not a party to this action; my business address is 1601
I Streer, Fifth Floor, Modesto, California 95354,

On July 30, 2004, I served the follo wing document: PLAINTIFF ALAMEDA BOY
SCOUTS FOUNDATION’S CLOSING BRIEF by placing a true copy thereof enclased in a
sealed envelope and served in the manner and/or manners described below to each of the parties
herein and addressed as follows:

Roger A. Brown, Esq. Honorable Willian H. Polley
38 North Washington Sueet Department One

P.O.Box 475 41 West Yaney Street
Sonora, CA 95370 Sonora, CA 935370

Fax: (209) 533-7757 Telephone: (209) 533-3535

é BY MAIL: 1 caused such envelope(s) to be deposited in the mail at my business

address, addressed to the addressee(s) designated. 1 am readily familiar with
Damrell, Nelson, Schrimp, Pallios, Pacher & Silva’s practice for collection and
processing of correspondence and pleadings for maling. It is deposited with the
United States Postal Service on that same day in the ordinary course of business.

XXX BY HAND DELIVERY: I caused such envelope(s) o be delivered by hand to the
addressee(s) designated above.

BY OVERNIGHT COURIER SERVICE (Federal LExpress): [ caused such
envelope(s) to be delivered via overnight courier service to the addressee(s) designated.

X . BYFACSIMILE: ] caused said document to be transmitted to the telephone number(s)
- of the addressee(s) designated.

Executed at Modesto, California on July 30, 2004

[ declare under penalty of perjury that the foregoing is true and corrsct,
/} ',./"//_ ///
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