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October 25 2004

©.""Honorable William G. Polley
¢ Tuolumne County Superior Court
e 41 West Yaney Avenue
S ,Sonora Callforma 95370

WE RE Alameda Boy Scouts Foundatron Inc V. Odd Fellows et al
‘ Case No CV 49802 ' S :

‘ '.f-:Dear Judge Polley

o Thrs is to provrde the Court wrth the letter brref we were authonzed to file when the Court granted

R ','the Alameda Boy Scouts applrcatron to file their closmg brief six weeks late. Havmg tlmely submrtted

“"""a thorough post tnal brief, we wrll bneﬂy respond to and pomt out the defects and ormssrons in the
ety '_Boy Scouts’ most recent brref ' : ;

PLAINT IFF FAILED TO ADDRESS ARGUMENTS RAISED IN DEFENDANT S’ BR]EF
In our post tr1al brref Defendants rarsed a number, of arguments whrch the Boy Scouts have

o - completely 1gnored in their late reply Since the Boy Scouts had a chance to rebut these arguments and L
R farled to do $0, 1t must be assumed they have no reply and have conceded the pomts S T S

* _YA NQ Emde nce Agams_t Defendant Dgl Wall is

PR In Defendants post trial brlef we pomted out that the amended complamt clarms no wrongdomg by
R Mr Wallrs seeks no relief against Mr. Wallis and no evidence of any. md1v1dua1 liability by Mr. Wallis.-
" '_was ever produced We argued the same points in opposition to the Boy Scouts’ application to file an .‘ SRS
.+ amended complamt to conform to proof and’ previously in our pre—tnal brief to the Court.. The Boy -
Bl Scouts had an opportumty to amend the complarnt to conform to proof] yet they still did not allege any.
i . wrongdomg by Mr. Walhs nor drd they seek any monetary penaltles agarnst lnm in therr prayer o

i
RTINS The Boy Scouts only reply to our argument isa general conclusron that Mr Walhs is hable for "_ v
R damages yet they. utterly failed to address the pleading deficiency and they falled to cite any evidence in L
the record to support their contention that he has personal liability. Mr. Wallis was the President of the Yo

iy corporatron but the Boy. Scouts have not alleged nor have they proved any basis for piercing the- s

.. corporate shreld and imposing personal liability agamst Mr. Wallis. Under these. circumstances it is -
. wrong and mean spirited for the Boy Scouts to cling to their demand that Mr. Walhs remain 2 party

L defendant to thrs action and he should be drsmrssed outnght | e Ty
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g The Boy Scouts have not addressed therr farlure to prove str1ct necessrty emsted at the tlme therr
: ;property ‘was severed from common ownershrp Our legal argument is 1gnored completely in the Boy
Scouts bnefs and therr srlence is a concession of the pornt AT e LA :

- The Boys Scouts seem to apply crty standards o an hrstonc pubhc mountam road They nnstakenly[‘
assert that a mountain road is impassable srmply because it is made of dirt, or because inclement \
weather sometimes drops trees across it, or because it occasronally becomes rutted. ‘When the parcels

“were severed from common ownership in 1929, Bottini Apple Ranch Road and Long Barn Sugar Pine - - f,; e

Road were the equlvalent of today S hlghways Long Barn Sugar Pme Road had been the main -

thoroughfare through the area since at least the 1850's.- Inconvemence is not strict neces51ty and the S

' Boy Scouts have cited no authorrty to the contrary There is no ev1dence of a strlct necessrty at the
trme of severance nor even today ‘ SR o

The Boy Scouts arguments are a naked attempt to conﬁscate a valuable easement to whrch they

Fellows industry, 1nvestment and continuing maintenance of superror prlvate roads ina transparent
o ruse The clalm to an easement by necessrty should be re]ected : : :

c Qa p Qeda 12 ng is MQL LandeQ ed

The Boy Scouts have also farled to address our arguments that there is no ev1dence Camp
Cedarbrook is “landlocked » The reply brief does not argue nor cite to any ‘evidence suggestmg that
Camp Cedarbrook is'landlocked. The most that could be said about their arguments in this respect is

[ ‘;have no legal entitlement for purely economic reasons. The Scouts wish to take advantage of the Odd - ~:

that they clarm their alternate access is less convenient than the prrvate roads through Odd Fellows ”};'5 & i

Park Thrs 1s 1nsufﬁcrent to support 2, cla1m to an easement by necessrty
E mn erEln Andnmn

The Boy Scouts also falled to address our arguments that the re—routmg of Wheeler Road in 1948

o caused any pre-existing easement. claims to be extinguished.. They simply did not mentron the issue and o
: accordlngly, they have conceded this pomt as well The Scouts also failed to address our argument that T

5 “.the County’ s abandonment of the County Road as it passes through Odd Fellows Park served to

" abandon the Scouts’ easement claims over that portion of the road Thrs issue has also been conceded‘ B

by the Boy Scouts by therr farlure to address 1t S
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TI'IE CON]PLETE LACK OF EV]DENCE OF PRE—EXISTIN G USE
OF- ODD FELLOWS’ ROADS NEGATES THE CLAIMS
TO AN EASEMENT BY NECES SITY OR BY IN]PLICATION

7 The Boy Scouts acknowledge our argument that the record is devmd of ev1dence of any pre-
éxrstmg use of Odd Fellows’ roads prior to the severance of the Camp Cedarbrook parcel from

: common ownership in 1929. The Boy Scouts fall to show any ev1dence to rebut our argument and ]

= have therefor conceded the pomt ‘ S P e ‘

i The Boy Scouts also contmue 1gnore the requlrement that an easement by necessrty can only be .
o j', estabhshed by provmg strict necessrty at the time of the ongmal severance of the. parcels from.common |/’
f‘ ‘ownership; On Page 6 of their brief, the Boy Scouts continue to argue present condztzons of. the roads -
.as evidence of necessity, but they 1gnore -the condition of the roads in 1929. “That i is understandable but -
not excusable because there is no evidence of necessity in 1929 nor. even that any private roads exrsted
. at that time. : Interestmgly, in therr reply brief, the Boy Scouts only mention pre-ex1st1ng use in thelrf
arguments about implied. easements.. The element of pre-existing use is.absolutely .
required to be proved to estabhsh an easement by necessity yet the Scouts only dlscuss present
k_..COl’ldlthﬂS Such mlsdrrectron is'as mlsleadmg as it 1s unavarhng e A L

SRR The Boy Scouts argue at page 1 hnes 25-26 that the Boy Scouts and thelr predecessors made L
Rt continuous and umnterrupted use of Wheeler Road and Jordan Way since at least the 1930's. This

¢ naked assertlon is completely unsupported by any ev1dence documentary or testimonial. As before the *
< Boy Scouts seem to be. making these thmgs up as they go along. We challenged similar bald assertions
: by the Boy | Scouts in our post trial brief at’ pages 13-14, but w1thout citing any evrdence in the record
the Boy Scouts contmue undaunted to make the same false clalms S L e

Now the Boy Scouts argue they need not present ev1dence of pre—ex1st1ng use if they can show SR

‘ what uses “the facts. and crrcumstances show were: w1th1n the reasonable contemplatron of the partles at o
. the tlme of conveyance > The problem with this argument is-that there is absolutely no evidence of any g
. facts or circumstances from which the Court could reasonably find what if any, uses Were w1th1n the 5
reasonable COntemplatron of the partles at the tnme of the ongmal conveyance : S

, In the place of evrdence, the Boy Scouts have resorted to guesswork, speculatron, hypotheses and
conjecture They argue ‘the Boy Scouts’ property was transferred to “a Boy Scouts group shortly afte‘f 3__
the severance.” Transfers after the orlgmal severance are 1mmater1a1 Since Mr. Sylvester did. not ;
“convey t ‘the parcel to “a Boy Scouts’ group any later transfer could not possrbly help dlscem Mr:
_'“Sylvester s original intent.- The Scouts argue, without any supporting evidence whatever, that “It was
~within Mr. Sylvester’s reasonable contemplatlon that the Boy Scouts’ predecessors Would need to
/'j‘galn access to the property in such a manner that allowed full use of the property. ‘Thus, any. roads in -
exrstence at the time of severance were 1mp11edly granted for use by the Boy Scouts and thelr
: predecessor > (Scouts Bnef 8 28 9 3) A ST S
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i I:There are two problems w1th thlS argument Fll'St there is no ev1dence from whrch to conclude :
: what if any, uses were w1th1n the reasonable contemplatron of Mr. Sylvester in'1929. Next there isno
-evidence of any pnvate roads on what is now the Odd Fellows property in 1929 nor at any subsequent
f»tlmeuntrl at least 1948“ P SO et S

The Scouts argue (Scouts Bnef 9: 4 9) that because Ed Srmth saw Old Wheeler Road in 1948 the
“road must have also. existed in 1929. How is this leap of faith to ‘be made? There is absolutely no
”"ev1dence of any. pnvate roads on the Odd Fellows’ parcel prior to. 1948 and the Boy Scouts cannot
“make it otherwise. Clalms and argument are no substitute for evidence. We labeled thls Boy Scouts

:’clalms as “balderdash” 1n our post tnal brlef and they remam balderdash A L ‘

The Boy Scouts contmue to argue that current condztzons of the vanous roads requrres the Court to’ ‘
¥ grant them an easement by, 1mphcat10n over the pnvate roads of the Odd Fellows ‘They ignore the.
,‘ \central purpose ofan, easement by 1mphcatron which is to ascertain the ongmal intent of the grantor at
the time of severance from common ownershrp Current condrtlons say nothmg about Mr Sylvester s
" mtent - Current conditions srmply show that the Odd, Fellows have spent more time, money and labor t
“improve their mternal roads and access ‘than have the Boy . Scouts. ‘The fact that one’ s nelghbor has a
' better road is no excuse for takmg a valuable property nght from the nelghbor If it were otherw1se
“the law:would encourage landowners to allow their roads to drsmtegrate s0° they could usurp the right-
to use therr nerghbors supenor roads.f Th1s would be very bad pubhc pohcy and snnply 1s‘notthe law.

DEFENDANT S MET THEIR BURDEN OF PROVING THE BOY SCOUTS USE
L OF THE]R PRIVATE ROADS WAS PERMISSIVE : :

i The Boy Scouts attempt to 1mpeach the testrmony of Ed Srmth Del Walhs and Ron Hawke The :
thrust of their argument is that the Court cannot accept their sworn testrmony unless there is some
f piece of paper to corroborate it. ‘The Boy Scouts argue, that the absence of minutes memonahzmg the;'
- Boy| Scouts request for access should render the sworn. testlmony of three wrtnesses unbehevable I
g ‘_..  that were true, courts could do away wrth wrtnesses entirely and snnply try cases on the paper
documents oﬁ’ered in evrdence -Of course sworn testlmony is good evrdence and the Court Is qu1te
competent to evaluate the truthfulness of w1tnesses T S Ll

i There was no evrdence to contradlct the testlmony of these thnesses No w1tness testrﬁed that a
" request was never made by the Boy Scouts to use the Odd F ellows Toads.. The most any of the Boy
“Scouts’ witnesses could say is that the testlfymg w1tness did not make such a request That does not
"proves that nobody else requested access i L o ‘

In fact Mr Anderson Pres1dent of the Alameda Boy Scouts Foundatron, testlﬁed that he beheved
» [ Lou Steele approached the. Odd Fellows about access issues: (TT 52:19- 53) Ed Srmth, former Presrdentz-
-;{_‘kof the Odd Fellows also testlﬁed that Mr Steele came to board meetmgs to ask for permrssron to accessl
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: therr property through Odd Fellows roads As a result the ev1dence actually shows that the Boy
; '_FScouts corroborated testlmony of Mr Smrth AT S D :

g The testlmony of Ed Srmth Del Wallrs and Ron Hawke was credxble ummpeached uncontradrcte_ :
?f_, and fully sufficient to meet the Odd Fellows burden of proving the Boy Scouts access was permissive. .
‘Accordmgly, the Boy Scouts farled to prove an essentlal element of therr prescnptrve easement clarm "

A

that therr use was “hostrle nEA

i The Boy Scouts next argue that even 1f the Court assumes’ the Scouts use of the roads was

lfperrmssrve during the time perlods dlscussed by the witnesses, that is from about 1972 to the present
" there is no evidence of ‘permission going back to 1929. The problem with this : argument is that thereis
. no. evrdence that the Scouts or their predecessors actually used Odd Fellows ‘roads from 1929 to 1972.." -
Moreover there is'no ev1dence that such roads even exrsted prior to_ 1948 “Mr: Anderson testrﬁed that ‘
" the Boy Scouts began usmg Camp Cedarbrook in, 1972 and that therr easement clarms began at that "
«pomt L e e S R

_ A preponderance of the evrdence proves that the Odd Fellows gave permlssron for the Boy Scouts .
Sl to use their private roads and that the. Boy Scouts’ use was never hostile, within the meaning of the -
e doctrine’ of prescriptive: easements for the requlred five year: penod Accordmgly, nerther the Boy

) Bt 'Scouts nor therr predecessors in mterest ever acqurred a prescrrptrve easement and thrs cla1m should be

P n -re_]ected ’ e : ‘ o SR v ' :

THE COMPLETE ABSENCE OF EV[DENCE OF A CLEAR AN UNAMBIGUOUS PROMISE -

REQUIRES THE PROMISSORY ESTOPPEL CLAIM TO BE REJECTED :

e The Boy Scouts agree that there must be al clear and unambrguous promrse to support a c1a1m for
: -promrssory estoppel There is no question, what words are alleged to compnse the promise: “It has
never been our posrtron to deny the Scouts access to their property, via ourroads.” The parties -

e drsagree whether thrs sentence isa clear and unamblguous promrse or, srmply 2, statement of hrstoncal

B The Boy Scouts attempt to drstmgursh the Lange . TIG Insurance case (68 Cal App 4th 1179
(1998) ) was 1neﬁectrve and unavarlmg ‘The significance of the case is that the court found a very -
" similar expressron of hrstoncal fact to be Just that, and not a clear and unamb1guous promrse - The cas 1
. is very clearly on pomt and the. srmllanty in the language of the claimed promise to the one at 1ssue here‘
, _'_1s absolutely strrkmg Just as mLange there is: nothmg in the words whrch could be construed as a
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Lange is also controlhng because of the Boy Scouts attempt to use extrmsrc ev1dence to bolster ‘
" their claim that the words constltute a promise. But i in Lange the court held “It follows that if -
. extrinsic evidence is. needed to 1nterpret a promise, then’ obvrously the prormse is'not, clear and
iunamblguous o (Lange V. HG Insurance (1998) 68 Cal. App. 4th 1179, 1186.) The more the Boy
Scouts try to use extrinsic evrdence and other circumstances to make thelr clarm of a promrse the more
i certamly they prove that there was no clear and unambrguous pronnse N IR

THE EVIDENCE STILL DOES NOT SUPPORT EQUITABLE ESTOPPEL
Just as, w1th pronnssory estoppel the Boy Scouts must prove that the Odd Fellows led them “to do
‘what he would not otherwise have done..'..”‘,(See our Post Trial Brief, p- 30:8) This i is another way of
. saying that there must be some proof of detnmental reliance. In ourPost. T rial Brief at pages 25-29- and o
. again at page 30, we argued and cited to the évidence which shows there was no detnmental rehance

i ‘While most of the argument was located in a sectron deahng wrth promrssory estoppel 1t has equal o
:apphcatron to the doctrme of equltable estoppel SRR S RO 20

% The ev1dence cxted by the Boy Scouts consrsts of sentence fragments speculatron and conclusmns
-taken out of their natural context and re—combmed ina stramed effort to show detnmental rehance
' v"f.where none exrsts A careful readmg of the. Boy Scouts argument on pages 12 and 13 of thetr bnef
s ’shows that they must rely upon a twisted readmg of extrinsic facts to make any argument about a .
promlse The Scouts use a letter from the Presrdent of’ the Boy Scouts Counczl (not the owner of the
.. land) whlch claims, but does not prove, easement nghts as proof of rehance But reliance by the
‘Council is not rehance Dby the plamtrﬁ' Foundation. The Scouts then argue that Mr. Smith’s letter to.
,Mr Kidder, not to M. Thomas is somehow evrdence that the Odd Fellows “acknowledged” the 3
B existence of Councﬂ’s easement claims. . The letter does nothmg of the sort and thrs ‘argument is
f;;another example of the Boy Scouts attempts to mislead the Court. ‘On this point, we respectﬁllly ask
'the Court to refer to our ongmal arguments found at pages 25-29 for a ﬁ.lll reﬁrtatron of thls argument

o However in summary, the Boy Scouts had therr own 1nformal request to close Botttm Apple Ranch
Road to the West of Camp Cedarbrook and it is to this request that most of the evidence they rely upon:_f'{
- pertains. Next, Exhibit 28 states that the Alameda Council had no objectlon S0 long assome .. .
unspemﬁed easement nghts were protected ‘However, the Alameda Council never owned the
property, 1s not a party to th1s lawsult and its assumptrons and rehance is 1rre1evant S B

o _—The county records do not specrfy what the Boy Scouts representatlve sald at the Board of
; Supemsors hearing on the road closure.’ However since their letters concern therr own reqdest for a
i road closure and the county records refer to the same thmg, itis reasonable to conclude that they

T appeared to argue for their own road closure. The Boy Scouts now. claim that it would make little-
" sense for the Boy Scouts to seek the’ abandonment of the County Road, yet: the county records show
7 that is exactly what they sought ‘The ev1dence shows the Scouts sought and obtained the closure of the
County Road each year from 1984 through 1991 and 1n 1992 the County Road was’ abandoned through
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-Odd Fellows After 1992 there is no evrdence the Scouts ever agam sought closure of the County
*Road to the West presumably because therr purpose of stopplng through trafﬁc was accomphshed ‘

: f. It is partrcularly rmsleadmg for the Scouts to argue as they d1d at page 13 lmes 19-20 that'
“Nonetheless the Odd Fellows represented that: they would not ‘deny the Scouts access. » (Emphas1s
added ) The placement of the internal quotation marks and the use of the word would” suggests a
promise that never existed and tries to. change the entlre meaning of the sentence The, sentence
actually states “It has never been our posrtron to deny the Scouts access to thelr property, via our *
“roads.” Th1s sentence refers to the past not the future. This is another blatant attempt to mlslead th
;‘,,'Court and it casts a shadow of doubt on the Scouts other arguments as well o

CONCLUSION :

: The Boy Scouts had six weeks to prepare thelr reply bnef but they have stlll not made the1r case
o The evidence still fails to establrsh the essential elements of the Boy Scouts’ clarms “The Defendants
A Post Tnal Bnef challenged the Boy Scouts to cite ev1dence in support of therr arguments but they.
i contmue to make naked clarms arguments and conclusrons w1thout a shred of ev1dence to support

The Boy Scouts appear to have conceded or abandoned many of then' clarms presumably ;
recogmzmg that. they have no basis i in fact However the Scouts contmue to obfuscate and rruslead the
f Court by the1r rmsuse of ev1dence and by clamung ,that documents say thmgs whrch they do not say

. There is no evrdence of any personal habrllty by Mr Walhs nor any allegatlon that he d1d anythmg
wrong, no ev1dence of the existence of any private roads on  what is now Odd F ellows property in“
© 1929 or at any tnne untll at least 1948 'no evidence of any pre—exrstmg use of pnvate roads (if they

- existed) prior to severance from common ownershrp, no evidence from which the reasonable
~contemplation of Mr Sylvester could be ascertarned no ev1dence of the grantor s (Mr Sylvestor)fj
_intent; no evrdence of "any strict necessrty NOW Or ever; 1o ev1dence the property is landlocked no.
'evrdence of any reasonable necessrty, no evidence that Plamtlﬁ' ever used Odd Fellows roads prior to:
1972; no-evidence of any prormse and certamly no clear and unambrguous pronuse no ev1dence of .
; detnmental rehance ‘and no evrdence of any 1nequ1table conduct by the Odd Fellows S

: The Odd Fellows have proved that they gave permrssron to the BOy Scouts to use thelr roads year £ :
';1‘ after year aﬁer year Three credrble witnesses: testrﬁed on these points; Del Walhs Ed Smlth and Ron
_‘Hawke There was no’ ev1dence to contradlct or 1mpeach them and to some extent Mr Anderson ‘
'-'actually corroborated them i : e : S O
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G The Boy Scouts clalm easements for access to a camp they do not even use much anymore The S
L fclalmed easements were abandoned when Old Wheeler Road and the County Road through Odd
+ Fellows Park were abandoned The Boy Scouts rejected the Odd Fellows offer of a hcense for as long ‘j
as they owned the property because ‘
‘;_‘they want to sell it.. The Boy Scouts know. that the property would command a hrgher prlce wrth paved.;.
access nghts through Odd Fellows Park and that is what this case is really about The Boy Scouts
srmply ‘want to gain a right of . access they can pass along toa downstream buyer The Boy Scouts want
to. profit from the 1ndustry, prudence mvestments and dlhgence of the Odd Fellows at no expense to
themselves S 0 e i :

. The Odd Fellows mternal roads are superlor to the access roads otherwrse avarlable to the Boy
: ?;,Scouts and the1r successors in interest. However that is no reason to award the Scouts a windfall
~ ‘easement to which they are not entitled. - The Odd Fellows should not. be. pumshed because the Boy -
" Scouts allowed their roads to deterlorate wh11e the Odd Fellows 1mproved therr own" *Such a result
.lwould turn pubhc pohcy on 1ts head 4 - -

“ The Boy Scouts have the burden of proof and they farled utterly to sustarn that burden The Court
1.has exer01sed its drscreuon repeatedly to give the Boy Scouts every pos51b1e opportumty to make 1ts
: case and yet they st111 farl to do so The tlme has come to brmg tlns case to an end

KR Defendants respectfully ask th1s honorable Court to ﬁnd for the Defendants on all causes of actlon
.. and to thereby obvrate the need for any ﬁrrther proceedmgs on the Boy Scouts spurrous clalms of
ldamages L RO n : , ORE ‘

RABnab s




