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,,':,',:"Dear Judge Polley:: 
, • " ~ .. >. ',' "...,' '. • ,. • ~", . .,' ~ " ~ . ,:' ': ~. " -: ';' 0',,-

• , I, ~ ',.. • .;" , , \ ;., '. '/, \:'. ' .~ ." ,'J 

,,":' This i~ topr~yide th~.~Court Wit~the lette~ppefwewerea~tho~e'dJofile'whe~th.~'Court,grant~d .' 
",',' the Alameqa Boy Scquts' ,:appJicatiqn to file their;c1osin,g brie(six'Ye~k~ late. ',ijayjiigtune1ysubmitted," 
, .';;~ ·,a'thoroug}lpost tri~lbnef,·."We wilt' briefly re~pond, tp;' and point. Qui'the de(ecis'i~d.omissl0nsm the' ; ••.. 
, :BorS,c9uts~most recent:brief\:> "';' .'; ,'," ::::"" ""'.:,,',~, r,.: ~;; , <:;~,,:.;; ...., . 

~'l'~ .~< .':,\. . ':. '( -:,. ~,,::. "',: 
'·':·.r ... · \':-/":.:" -', -'.', .",' .':.'.I~'.r~":'·I' 'I' ::.,'",-, 

, PLAINTIFF'PAILED TO,ADDRESSARGUMENTS RAISED :rN'nEFENoANrS~BRIEF' . 
':, :,';,>.:' <;">::/', ":\' ',"::'~ .. ::: .. : '':, I:>" " .. ' ',;', ",i:,'::,':\, .... ::':::,; . 

, ,>" In our ,posttrial brief, pefendantsraisedanumber, of atg4nients ,which the Boy Scputs have '. , ,', 
, ..i .. ".< ';;c~n1pletely ignbred-in their Jatefeply;~' Since the,Boy 'Scouts had a chance .to: rebutJ~ese. arglUl1e~ts and',' 

", ';fail~dt() do'so,,it Jllustbe~a.s~u~ed th~yhavenoreply andha~~;c~llcede.<Jthej)Qi~ts~ :,~ , .. ' .. '. " , .. "', ' " 
/ _" "'." '<,,' ;';: .,' '::'c.:'" ',)"~i~"~ .. '.:,~ . ", '~." . :- ';::-l, :.".~.' ,: :"',' ",,',~' ,: .... ',<'.', • :'.~'." . ;.,:" .,','/~'-'.' .: •.. :<"~~:, : 

A,: No E~dence'Agai~atDefertdantDer'Wal1i$' '. . ",\,., '" • 

. '. . · .•••.• ~D~.;,~~'POS\ ~ bri~:1¥"PO~ted ~;';~t tbea.n!'~~ed~DlP~d~ li~~d~~omg~;·;.·i· 
" Mr . Wallis; seeks ~o reli~f against Mr. Wallis and no evid,ence, of any iri,dividu~ liabiJity by Mr. Wallls '",' . 

was lever-pr<;>duced. ~~',argued the same points in opposi~ion'~o th~'Boy Scouts' application to,file an " ; 
,,', , '. a~ende~ compl~nt to coJ#o~ to,proof~d p~eviously V1 our pre-trial brief~o t!1e Court. The Boy ,~ 

, Scouts had an opportunity to ,amend the complaint tp conform to proof, yet they still ,di(l not' allege 'any, , 
, . J, ,. ~",. ':. _ • • I. .' ,:" ,. . '. ,. '. " . ' ': ~ . • ,"', . . , ,:. ' 1 

, ,'" wrongdoing byMr,. Wallis nor .did: they seek ~y.moneblrypeJ:;lalties~agahist W-qt in their, prayer.' 
I ',_ ' ,. , ,', '. '.': • • \ ". , , • " -. ., "~ ~.,' , " ' .• ', ,,';';' '." , . '_" ' • ,. ,'" ~. " _ .' ! 

)\", .",;';',':",,:" " ',' .~., ':'.}:<>/,.,::,:' ".'; ~. ~;,:) to",., , ':.< _:",',_, .".', ~~".'_'.,. ! - ': '.,«:_ ... ::>",.~,:?,:; .. :,_' .. ;:., "':,',":: .. ".' ."/. 

'. . .... The. 'Boy Scouts'.QulYTeplyto,Qurargumellt isa generalconc1psipt( tl1at¥r~W allis. isJia,bleIo~ .," ~ ,: . 
, ,damages, :yet they,utterly failed. to address, the pleading deficiency andth~y faile4 tqciteanY· evidence lit,:', ,/ ..... 

, . .'.' , .' '. '.. ,'; . . ; ",";.' " .. ..,' '" . , " , ' . .' .,' .... .' . ' , .' ' . . ~ , .. ' ~ , : ," ", .. ' " 

, th~recordto supporttherr,90ntentlOn that he~as personal habtlity:'Mc Wallis'was the President pfthe::' 
'':,,:,~':corponitio~ btitthe Boy Scouts have not'alleged nor h,avethey ,provedany,basis'iot:piercing,the . '.' ':,. 

" .•.. ,:;,",". · •• ·corporate·shield'and i,mposingpersomllliabilitY agrunst·Mr. Wallis.YUn4erthese,drctl.mstancesitis ' .. , 
, ' . .wro~garidmeaJfspiritedJodhe Boy Scouts tocllngto tneirdemand'thatMr.Wallis,remaiq:apartY, 

~defendanttothisiction'and heishouldbe'dismissed :outrlght..· " .,' , ',. ,,' ' . 
.• ,',-""."'" ": / .,' ",' ) .,' I ,')', '" 'j,' , ',_"~~, ',,"'~ ," t,. ".", '_';"' .• ,_'" .:"~ :,., . 
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. The Boys Scouts, ~eem to apply city standard~'to an historic 'public mountain road: Theymistakenly 
assert that a mountain wadis impassable simply because it is made of dirt, orbecause inclement . . 

, weather sometimes drops trees across it, or becauseiroccasio~any becomes rutted.. When the parcels .• ' ' 
were severed from.commoJ,lownership in 1929, Bottini Apple RanchRoadandLong]3arnSugar Pine, 

, : Road were the equiyalent of today' s highways.·· Long Bam Sugar Pine Road had been thetnain ' 
'thoroughfare through the area since at leastthe J850's.· Inconvenienceisnot stri(£necessity andt~e ' 
Boy Scouts have cited no authority to the. contrary. There is no eVidence, of a stricfnecessityatthe , 

. til11eofseyerance, norev~ntoday~ ,",' . " ' , 

The Boy SC9uts' arguments area naked attempt to confiscate a valuable easement to which they" ' 
" ", h~lVe no legal entitlement for purely economic. n~asonsi The Sqouts wish to. take advantage of the:. Odd· ' 

:' Fellows' industry, investment and continuing m~intenance of'superior private roads in a transparent ' 
,ruse. The claim to· an easement ~y necessity should be rej ected. ' '.' . , 

~The Boy Scouts hav~also failed to address' our arguments that there is no evidence Camp " 
Cedarbrook.is "landlocked." . The, replybrief does not argue nor cite to any eyidencesuggesting that ..... 
,CampCedarbrook is'landlocked: Themosphat couldbesa~d about their arguments in this respectis 

... that they claim their alternate, access is less converuerit than the private roads through Odd Fellows 
: ~ark.:'Tlllsis·insufficient to~upport a,dainlto all easement by necessity. .' . '.,. 

, The Boy Scoutsalsofailedtoaddress,ourarguinentsthat the re-routing of%,eeler Road in 1948', 
caused any pre-existing easemerit.daims to be extinguished. They simply did not mention the issue' and 

'. 'accordingly, they haye conceded this point as welL The ScoutsaIsQ failedtoaddressourargum~ntthat 
." the County's abandonment of the ,County :Road asi~ passes throughOd.d~~nows.Park served'to " .. , ....• ~ .. 

abandpn the Scouts' easementdrums.over that portIOn ofthe road .. This ISSUe. has also been conceded" 
"by the Boy Scouts by their failure to. Clddress it 
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" '," , ~', ,'. ,i' , ,."".' .. ' n.', ';>c:.'/', . ,:'," .. ' .' '. ".,'. '.', 
. " TiIEC.oMPLETE LAC~OF EVIOENGE: 0;1:1; PRE.;EXISTINGJ,ISE, 

·';,:'.oFODD FELL.oWS' ROADS NEGATES THE CLAIMS "".' 

'~, .. :J::P~,7~SE.:.!:ME.';;(.,:~ ~!NEC~S.SI~Y '6~BY'~f!9A~I81'{"'" .,', .• ' 
, • , ' •• ' ,\ ,; , ~ , r ~ " ';, • ;-- '~, " \ " I' 

.. ' <'; .... The B6y'Sc9utsackt1~wledge our atgum~nt that th~ r,ecord is ,de"oiclpfevidenceQfariypre
. epstinguse' of .odd Fello~s' rO,apspriorto t~e'seyerance of the Camp~eqBIb~oC;)k p¥~~r~om· .. ~ . 
,cominon ownership in) 929 . 'The'Boy Sco,uts faihoshow any evidenceJorebut ,mir' argumenfand 

'.'··~';::~/haYethereforconce4edJhep?int: "~I f,,",:' ,'<'·i<.' >, .:.':. ,:'~:',:.,Y:".'~ 
,:',',: ",: .. ,.~., .. ,:. "", ';:~' ,"', ", .' '. ,;'.,', .: " ., " ., 'j' .'..'. >,,'. ,:' " '.', . , . 

. . '.:TheBoy Scouis~socontit1~eignQre"ther~quirenientthatart~asemeritby~ece~sity'cari6~y be::>, ." . i 
',:. e~t~blished :.by' p~o\?ng 'strict'hecessity, ai:th¢ Jitneof t4e qiiginal sevetanceofthe,par,c,els fr9~:COmtn,O~ :1':r;~:':/\,' 

, :··'.,ownershjpi, OriP~g~::6 .. oftheirb#.ef;th~.Boy,Scouts·' contjnueto'argue pres,¢nt cO/lciitions.pf)he 'ro~ds:,',<\~;/1!'/\ c ! 

" .' ,~,asevi4~llceofnegessity, ,putJh~yign<?,r~)he' con,ditiotl, 9fth~r()a~s, JI(1929 /':r:4~t is, u!1derst~d/;\hl~~'1>~t<;:;:,>':;~/i\.> 
" ',:', not exqu~a9Ie, because' there ~s. r.o evidenc,e of nt;:cessitYin '1929 ri9 .. :.~ven:Jhat ai1y~pr.ivate t:o/;\dsexis~~d:: ';"/~,F;.l):'>s:~ 
.... . ,flt that !iirie;,;Ititeres~ingly,d~theirieply,brief;the.:a()y S.CQU,t,~ onlyfiteJ:ltfon pre:e?ci~tiI1g. \l~e)n .tQeir;, i:<,:~;,;,;,:,:j:;:<~(,;,,! 

" ,". '<'~:"ar~m¢ntsabQutjmplied."easem¢tits."J'heelemEmt ofpre:-existin.g.'useis ,aps()lutely,,';,::", ;' .•... " . ,' .. ,,;>,;;':,;i,i;;::,'p~;';> ; 
'requih~d, tQb,e:.provedtoestablishan,easemehtf>Y heCes'si~yyet the;S,?~mtsop1y'discu:s~present: ., . ::::,: .. ',' .' '." .: 
,~onditions'. ,Such misdirection is"as misleading ~s' it is unavailing. " " -, i, ',">. "'i',' '. .c' '''·''"'r:,, , 

., . .tJ,~13~Y;COilts Or~.t~.~';l, line"2;;2~a:att~el!~Y SGo~t. ~thekp~~~~rs~' .. 
. ' coritin~ous ari.4 ':lniIiWITllPted' ilse'<>fWheelet:R()a~ 1lA4 ~ oidanvv,aysince at least th~ 1939'$.- .Thi~,'" . '. '. ' 

, . , naked asserti9n is completely unsupported by any e"id~nce,,'do,cu~entary' orJestimonial .. ,As ,h"efor,e;'t,he' 
'13oy'Scout~ s~eni to be:rnaking ~h~se, th1ngs:up ,as theyg9a1~mg;; We. cliallenged 'similar: bald a&sertions.:.~;; 
by the Boy Scouts in ,out post trial briefaepages '13-14, but without citing any ~vidence in the recprd, ,I': . 

. ',., ih~ Boy, Scouts continue, undaunted, to make the, same fat~e claims. , ' , '" ' , , ;', ' ,:' ',,' 
, i,~ , ,_' ~r • ~ r '. k- ' '., " : J '.:. -'." , , ' ~ 

':,:. ", .\ 

"',~owth~B6YScouts ~gueJhey:need ~otprese~t~\'ideIJ.ce"qfpr~~existing us~ifth¢ycan s4QW,~' :,: .', .' 
, " w~at'\lses ~'tl1e .facts,~d circ';lJllstAA,?es, shoW weie~thl,~ the' f~~sonable:cdnte111p~ati<>,n'9fth~,Partie~~f";:;,:> 

, the timeofconyeyance.~~· T.\le proplem with this argtlIrientis' that,th~re' is'ab$9~utely :g.p~yidehce of any'·;,<i . ,;",,' 
',' ,facts: oi'circulnstanges' from which the Court could rea~onably find what, if any, uses \'Vere Witl}in the" '," ;~')' ::",' " 
;" reasonable donte~plation of the parties at the ~ime of the original I bo,nvey~nce. ,'," , ;," '. ~,_, \"; ",.' ,': ' 

. . ..ifu~e.pl;'eqf ~~4¥ce,~~~oiScoutsbayeieJ~losi~.#[Ic;'~;:~()~hyp~th~~.~d~0';'· . 
'.:conjeptu~e;:,.,Theyargue t~e,:Boy Spouts' property\XastransferredJjJ','aBpy' Scouts 'group shorpyaftttr.:; 

~'~'\') the.sf!y~rance.;~ 'Transfers,afte~ theoriginat~eve[~ce ~e,'immateria.t ... SmceMr~ $ylvesterAld ,u()t ':::;'>~\"""" 
;' ~"'~'COJ1V~y"th~ paf(~~f~6 ,~'a~()y, S~outs'group"afty later tra.risf~rc~uld n()tpos~ibly,. helpdi$9~mMr::,,:: .. ,:,,':\::~'; .' J : .. C' " •• ; 

. . :' Sylvestee sorigina1'~lent,: ,'f.he:S.~outs '/;\rgue, witpoutimysupporting e'1.?elicew~at~v~~;. that~'Itw~s<,/ /.:~~,f> ",; 
',;Within;Mr:>;~ylvester' s:r~ason~ble' corit~mplatipri! th~i the ,}3 oX ~~9U,ts~; ~tedec(fsso~S 'Ypl.l14~e~~ to /:,~~, .;~,:~, :'>;~~\'" , 
:,·',gain, ~cce~s .to the.pt~perty·in.such,amannert~a~aJlowed ;fuUuse of th~ prop~~,:. :rhus; any,roads,jn ':i,!(,:,. :>'>;' •..• 

. ;i':::.~Xisten;c;¢ ~t the time of severance wer.eilnplie4ly grante<i fOr\use ,by !he,~.oy·SCo1its,~d .their ... · , .. "" ',,-,':,i.:,i;{:;" , '. 
'pre4ecessqt;~~(S~()1its-,Brief,8,:28~,9:3L' " "",., "" ,I '. " ... ,,"'::'. '. ,:~!:.c,3}~,~;~' . 

. . " '_'~'_. 1,-:: :-, '. . ""'", r', t ":.~ ".,.',"\'_";. '" ,,~,_'. ' -''':' >',. I, (. ,"J.:'" . ';,','" ·.i":'.,'~:-~·' 

.; I :"-' , (" .," '" '~c" .. ' ) ~ - ~ \ \ ' , 

, _. <, .' -,l. ,I , , .' ,"" ',' " '\·l ... >~.:t'.':~'~~'~/~:~<~.~· \~~l' .:.-_ 
.,. . , ,,' ,'. ,-""' i;:,' : .•... _' 

:..~' . 

,'.' . 



,.'. i .. !' I • ~. 

':,':", '(.,,'-:::, . ',,, ",,' .";' ':' .' .,;", :"'. ,';., ..... : ."r~,;;~':·\;:\{~~,:::'~S'i:·:,ri 
:' •.• ', ,,: "Therear~ tWop~obleinswiththis argument.: ,'Fir$~,' there}s' n'o',eVlden~e Jrolll ~hich to ,CQl1cluge ~::: ";{,~;'i,"::)~:X;'r;'"~ 

'.' .. ,.', .:~:::what,;ifany;useswere' within' the reasonable contemplation of Mr .. Sylvester in:1929. NeXt,there:is,'rio' 1 :::'~;,,~ :;'?>';; " 

· .. ·j,]f/;~;:a~!~~r,,;af:,·t':,W, ... ~i·iOj ~~~d~f.~~~,.pr~(e~,.in}r~9, ',tat jY~, ~eq, ~etlt,;,'·,:~~·.).,t,~":,i.~;i· . 
.'-·"~)t:"';;~~~~\::~,~~'/'~ " - '" <' , • ,,",' "',' 

"~I '" ,I,,;:'. The Scouts ar&u~ (Scouts'Briet9:~-9) that bec~use Ed ,Smith saw Old ,Wheeler Road in' lQ4~; the", ':,' '/;:', ;,' 
".:'~oad'must hav,ealso!~xistec1in'1929. 'How is this ieapoffaith to be made?, There is, absolutely hO':" ': "\>\.:,';::,.;:C~,: . 

. , . :~,\:;eVid~11~~' ofJU1y~priY~i~,:~gad~9~the, o,ddF t?llows~parqel, pri~~to'.1948~d'theJ~oY S9,~utsca~ot:,<' '::,::"~\:"!."}::;:<:::'; "', ' 
';;i:'{':inake it o~het:Wise:,Clainis ~d afgUment are no 'substitUte for .evidence.', We labeled this Boy Scouts':':',.:"~;':/~Nr,.',.: ". 

, ";:',"'clauns',~s,~'baJd~r~a&hi'fu,Q~rpos~ tria1,l?~ef" andth,~yrem~llbal4erc:lash.,.,' ' "', . '," '.,',.;>,,',:' " , 

....... ':,.: ·:.'~~~,'Boy.~~o~t~;~ontih~eto·ar~~.il1ai:curr~fltCf!rzditibll~'ofthe·Yarious·r~a4~,·r~qUi[~~.ihe co,~~:i~,;;./:f' .•• '.,.:, .. 
. /) ,/:'grantthfml ane~semerltbyjmplication:overth~ private ro.ads ofthe OddFeUows.,i'Theyignorethe,::'!,' "':-:;';<),";! " :', 

.' .. ;c~AtrhlJ~u.@9s~'Of ~~ea:s¢~erit by <imp~c~tiQliWhicl1 is to ~s2ertaitlJh~ ':original#~tentqfthegraJi~or:a~: :'.:;:::l~'/:>,:<;":' '. 
j~eti~e: ~f:severance ,fr.om~9nnrtQn :o~er.sJ1ip,:" CuiTe~t cpnditio~ssay~o~hirtg ~~outM:i ;~ylvest~r~s\;::;,":>}~::;/'~/. •.. i 

" ,:', ,', i!J.te*~ !9~ffel1t .con~iti(ms'~itnply,sho~ that the.Odd,F. e~o",s~~ve sp~nt~ore tin1~, ~<>,~ey anp ,1~~0{:to.":,:\{;e·;t;'; ..... 
.... ': ;;-,;.:'/ ,<',;~irriprove 'their interilal'roads 'and access' than 'have 'the' Boy Scouts.: ,TheCact that bne~,s neighbor; haS.S:>,' :!'~:I',;":;>~Y·.'-,." • 
I . - "; • ,", : ' ~-.i~, "! " \ . 1" . :. . .. : :' ". I ., I 'I ,'" ( .,'",.. : , ,',' • '~ .' " ,. , .' , • .... ,}., , ., ':. c'" • ".' I' .;r '" ~ , "" ,"', ..; " v_ ,'\,' t.. I' \" .. \ , • ' 

, L'~ ;';<;<b~tter road isl).() e:x:c1;l~efor ~fOOrig a,valu,able property,riglj.t froin ,the nejg~Qo(" ~ ·ttweieqth~rwise,!,;~;,:~'~,i,';\~,\;/:t'''', 
:~}: '!(':, :.:th~'la}\T::\Vould en~ourag,ehlhdoWner~ toal1o~ their,road&, 'to disinteg~iie;s(>ttiey co~ld,':lslJrP. theright>«:,\( ;")';<,:-:".. • 
::('I~~>: •.... ,t9 use t~eir nei~bqrS~'$uperi61" toa,4s .. ; ,~histV():uld· be "Iepj bad pliqlic.:p.olicy~and$iIDplYis 'hoii~e law~i~;~~.:;>,<f;:;':j;;,;:: ,:;" ; 

'.c, .' ... ,- ..... , ~. ,,: ,',<',' ,:!'~, ' " ,':, <J~.;',.,'''' i',~ _' , I:' .:"v;:):c/:,:,~:,,:,',;~,~;':~,,:;::~:;,~~,:~~;,ii,:',~:,:1'\i,',~;':~"(:~':", 
, DEFENDANTS MET ,THEIR BURDEN OEPROVING THE BOY SCOUTS USE", ' h' ,/.", "01:'" . 

·:.····<,'~·.'::OFriffi1R:PRiVATEROADS:yvAS,PERMrS,SrVE:,\'/:···· ':'::;" '{ 
- ,;' ;','.,,'," 



:' , ,.,' \. : ~, ", :. . , , " { (', ,;. • ,r' ,,' -' ~ 
'! ~', ;, - , , ........ \. ~ , : \ ..., \ .. ,,' " . , . '.' .•. , .. " . ',.: ':', ,," .•. ', --;. i! \ ' : "I -, . I' ,: :'~>'. ,.:". "; ., ...... '~ ':':;::-'J'> ' .' .' .. '.,'" { .. ',:.' ':,':':,:' .' ';', •.... ';.< '. ;. > ... . 

"., >: The l30y Scouts neXt argue thateyenif the, Court' assumes' the;S¢outs use' of the roads was, 
. '.. peirrrissi~e during the'tim~ peri6cisdisc~~sed.by.thewitne~ses; that is frqinabout 1~72 to the present, ..... 

there is no eVidence ofpetIrussion going' back to 1929: The problem with thi~ 'argume~t is thatthere is " . 
. . . ', ..' no \evidenc~ tl}at the,. Scouts Jot 'their, prede,cessors ',actually used Odd Fellow,s' roads frQJP. .1929 t,o 197,2 .. ,' ;', 
" . ,i.>';").¥oreovec;' thef~. js 'no, ~~~.en¢e th~t suc~roads.~v~n.·ex1s~e{prior to.;i~4~,: 'Mr(,'Aijdersori'.t~stifje4W~~<·,' ,. 

': ' , ,~' the B,oy Sc~uts began USl~g ~amp Cedarbrook m .1972 and that thetr easement clrums began at that ':. , 
,,", :'",poin(,· ... ,:,.' ,,'\.:".' .... ' .. :.:.".'.',.' ,,;.,',', ,':'\", "",".' '".:,: <:~ .. ,' ,/"',:'" 

: ..... A ~r~p6~der~c~:bfth~" etid~~cep!6~~s:that:~he Od(i~¢,liQ:~~~~~~~~~s~ion{c>rth~B()~;s~oJ~s.· c • 

. " ~'" to.use, th~.ir:priyater6ads,and that the: Boy, Scollts~usewas never,hostile, .Withjn t4emeaningofthe·,". ',' 
:.: , doctrine:ofprescriptiv~;:ease11lents,'r~'t tli~'t~q1.*:~dfiv~Ye~,peri9d.,' A9cordingly~,neither.the B()}/,:.', . '~ 

. " <'.Sc;outs t1.ortheirpredecessors minter-est ever' acqtiired"a :pr~~criptive' easemen~ arid:,thisc1aini' $hotlld l?e:\'./,·; 
': ... :,:'.c .... :re.ie.c't'ed.,i: .. .' ' . ': .. ';., ';" "",.,".i" ':,:: .... : .•.. "'. "," "" ," , ..•. ,;,'. '. >:',;'.', ,'.',. 

~ ,'-' .';~ I:.: .;:.' _j,r: ;.·· .... 1. '.'-,:. ,I,' ,..- ', .... .'.:::\:, ':""'. ,1 

:~,.,' ;,\' "f": .".,'~ T' :'~' '.':' ".j;., .. ,~')'" .. ,"'\".L. ·.:-,·': .. ··l·· 

'",.,. t,';,' \ ".~/'~,! ~::: .. , '" IV'" '1 ',' ",:.' ",',.{. -,' ".-:.'. "'T'" ','~ . 
'. :.::'" :.: " '\. ,', " , • I, I .' ' " • i,. ' '. ' " - ,J "'r . ,1," "> 

'. 'THECOMiLETE ABSENCE OF EVIDENCE 'oF,A CLEAR AN UNAMBIGUOUS PROMISE " 
, .: ...•..... ' . :REQUDrn'S "THEPROMISSORYESTOPPE{ CLAIM TO BE REJECTED' " .. ' . ,,". 

,,' .. , ,: '. ,'-,', • T. ' . ' • ,.' T •• ' ~ • .' • .'," , .\ ': ",' , •• "., _', • '. • " ~. >.' '. ',' ,' .. ~." -' . 

, ',,, . , :: T~e.Bo~. Sp~u~s, ~gr~~thatthere .m~~t b~ ~"cleru:. and unam9iguous promi~e"t~sl1pporia ,~l~l11.foi';: 
, " :; c promissory" estoppel. rhere'i~' no question/what words' ~reall¢g~d 10 compris~ the promise:' ',,'It pas :' ;", 
· ' \" never be~n"ou~"positio~ to' genythe' Sd9uis' access' to their, prop~ft;y;via our,roads.~~, Jh,e'paities . ", ,,: 

,J, ,,: " , disagree whethedhis~sentence is a,dea(and '~~~biguous'promise,ots4nplyastatemetitor historical ;<,'.-" ':raet.'·;',' .. ;,·" . :/., ' .. , .. ," ... , .. :', .. :' .... ,' "' .. "":" ,,'.,",' . ..",. ',,'," ;", , . .',1",'""" '," ,,,,,,,,,.' c." 

I ;-- - ~ ~:""',' ••. {.<~ .,I .. ·~~~ 'l,""',l':' -,,", 

. ~ '/ ," . ,..", ;','. i . ,,' ., ;.,: .. : . ,: . ~; "", ' . ,~ . ", . 

, ",Th~:soy' Sqbtit~":attem.pt t~ dist~guish. theLw1g~ v.l1G!n.~r9n~~,'c~s~ (68,CaLAppA~h i179 i 
, ~. ;'c '(1,998). )w:asi~effective '~n4.~miv~iirig ... ~he, ~ignificanc¢ of.tite'case 'is,that th~ co~rt'found; a very, ,< :.,,: '. ""':;"';~:'" 

i, ",;' similar' expression' of historical fact to. b~'jusi that>an,fuot'a' clear andunambigupus 'promise; ',The"cas~,':~~,< <~ ::;1':< 
': ::is v~ry ciearl¥,on'p~i~~ :,AA1Ci thJ::~~milarity-i~ the larlgU~~~6fth.~;cla.hll~d pr9riU,s~ ~o t~e. on~'afi$~~~ 'he(e'Y:;;ti,~?!:';~, ' 
"~;, js absolutely' strikirig. 'Jus~ as.inLange~ .there is·· nothing in the .wo(dswhichcQu14 ,be·c,ollstrued as!a'< .::','~::f\ :~/'F'::~'::'; 

pf(;~mis~?:,' ;',',,',: '., ',~; '.,:." . ">" .'<> ,(- , " .. '';,;:'' .' " . 'i ," .. 
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" , ::";::\'Ho~oia1?leWilliam,GPoUey,<" 

, "',,, '~<ruo,1umne, CountY Superi9r Court, ' 
.' ' ", ", O~~ober 25~ 2004 -' :,.; ',:.' " , 

I' ,': 

, >',' 

",'-" l', 

::", .,:' ... :.; ': .. < .. '" ".",'<:" " .,,".," .' .•.• ;,': .. ".,,/:,.,;'~:':_ '~\:;:i, . . '" '::""' . 
.. ' '.', .;Lan~eis~~o,C,OI;ttf?l1i~g be~au~e o,ft~e :Sb~S~O~~s?,',atttm:lptt~ ~se¢"aJ;1qsI~,~~den~et~ ~QI~ter 

,.", : F.: theIr ~l~thatthe wqrds.constl~te ~.pr~ll11~"e."~l;ltlnLa~g~,, ~h~.C9Prt :~e~~,.,~'It'follows,~hatJf, .. · .. ·: .. ',' 
.:' " ,;exwnsice~~ence ~sl1eeded, to lnterp~et ~ promise,\Jhenobviously t4~ ,I>~Orr.llS~ is;'1l:0t,ple8!''and~ ~" , ; /;:, .. ;: '; 
'.' ",.UJ:uunbiguo!1~,::·{Lange';i"r[(;;I1}~ranc~(199~),68Ca1.~pp.4thll?2,'11~6,),'}'pe~~Qrethe~oy;"" ,~i 

.: "i,i~::'Scoy.ts try :t()'~se'~xtr;ll1s.i,C evi4~nce,andQther,drcu~stariges t,o'lll~~~he,(ciaim 6,~proniise~the mo[~ 
":")""', :~ertainly trey pr~~e,th~tJherewas no. '~C~~lifan.ci unambj~ou~p!on,llse:".·.: ,.' .... ': ;~., ,.~; .. ' :~:' ::, ~ " ,'!, . '., " 

'r"':' f" ' ',) 

" "', L, ';1'" ,,:, .',' ,,:',' , . '-'" .;;. '. '~'V' ,: 
• " '. (,' '. - , ", .' )., _ ' (I " .: .~ , ' ,> '- ,- , \" !.; , 

" ,THE EVIDENCE STILL DOES NOT SUPPORT EQUITABLE ESTOPPEL,,, 
, r ~ ". I ~ :l, -/.', } I '", -" ~, ",'.I" '~,.", .... '.:. .,. ) t • ,l 

,,' ,Just ~~,:With'pro~~~~~ esto~~el,:iheBOY Sco~ts',m1isi:pr~yethat\~e'Oddf~llo}Vs l~d theJIi "to ,'do .. :;:;,':, '", . 
" '.what he, would n6tothetWise'h,~ve' done: ;.: '~,,'(See 9urPo~t Trial:ijrief,. p. 30:8) ,!his,js an<:>ther waY:9r;>;>,",'~ 

,.; ( .•.• '; .,"'. ~,sayingt~at ~,he~e mustbe~Ol:ne' pr,o,of ()f4etrjmehtal rel~~ce~' In .0ur,Post ,Trial ~rief;atpa,ge~, 25:29:"~d", ; 
~': :,'. :",>:, :ag~~fpa~e' 30, ,w,e, at;~e4 ~d, ~ited: to~he e~d~nce' w~ch, s~o~s th,e{e ~a~p-q ~detri:~e~tal.r,el~an~~l;: ' 
, .",;.,,~,;<~~}~o~toft~e:argIJ~ent,w~s~qcat~~,ID.~ s~ctl~ndeali~g.wlth pro~sS?,~ ~s~ol?pd; ~th~S~q~al), 
~",,' ,,;.:j',apphcatIon.t() thedoctnne o(eqU1t~ble ~~toppel:" . '\': '":,,, ' . 

, , ""',' ····i~~d~~~~~tl.e,B~; scou;~nsi;)$~f~~r:gni~ts;.p~atiQn ~C<)nci~~'lnS'" 
\ ' ,< ·,;·;taken' 01itOft~~ir: natural,contefd: l,indre-:co~bine4~ astraine4e~QI! to sh<;lw Qetrimentalr~liance::, 

(:, where, non~exists::.A car,eful readitlgof the, Boy 'Scouts. argunu~nt on pages 12)md'13 .()f.their; brief' .,,". 
". : ~,'s4o\ys't~t tlieymus~,rel:yul?on"a twi#eq,'reading, of~Jqnns!cfacts to~ make, any'argument about, a .. ,.:'.:, " .' 
, ';,' 'promise.' ;The . Scouts uSe a letter'frOln the Pres~dentof:th~.$Oy Scout$Co,uncil (no~ 'the owner'ofthe ,-::;' ' . 

\.'jand) which claims;: but d¢esnotprove, 'e~s~miellt~ghts~s prQof'of reHance:~ ',Bufr.etianceby the.:, '::, ' 
, ':' ; Council is not reliance bytl;1e ,plairitiff, Foundation> TlJ.e "Scouts then, argue that Mr., Smith' s letter:to .', 
" ,Mi. Kidder, not'to Mr" ~liom~s, is'somenQw e,vldence t~ai'the Odd,Fellpw8 "facIaiowledged'~'tl;1e ,', :. :,'1. 
.... , :e,XistenceofCouIlcil'seas¢fuenfclaims. :''rheleti~r'doesnothing'ofiIie sort, and ~his.~gumellt is' ,,'::.! .'. 

, :', : " ,~.~other example,9fthe BOY Scouts attempts, to mislead the Court.Ontllis poiht,'W~.respectfullY"ask,: ,:" 
.' ' '\ '" the Court to refer to our original' arguments found'at, pages 25-29 for a full refutation of this argument; 

, r- ., ,,~',~ '_), •. ~, < ,I ~ \ ,~,.''''.'':~','' ..... , .... ' " l' /1~",:~~\ ;"~~: ~ \ I :~,j,< r, :._,",'., J"' 

, ". ;>,Howevei;in. summ~ry, the" Boy Sco~ts' ];lad their own' i~o~~ reque,~t ,'to' cl~~e J3otti~ Apple ~ch .':~ " 
; 'Road iothe'West'ofCampCedarbrookan4 it is to thls'ieqtiest thatmostoftheeyiqenGetheYrely.upon· : ..... 
. ~pert~ins .. Next, :EXhibit 28. states.thal;the Alameda' COtincil,pad' no obj~cti()hso)ong as ~Qm~ " .': ';':'- i " 

.' " ": ~nspecified .easementpghts ,w~re, protecte,d. 'Howev~r ,theAta~eda. Cq"nCil ne~er:~nyned the',: ":, ' 
'." ' "prope~y~. is ,'not 'a:part{to this'la'Ysuit; and,'its: ass\lmpt~onsiand ,teli~ce i~' irre~evant~' ' .'. 

':.' ':'/','~" (, <" '"i';' .::> ',""::} ,::,~:,>, .. \,1,":'< :~,": .:": ; . ' ... _:. ";':"." ",., , \,' 

": :,~h: c~\lntyr~c~rd~ ~o not: spedww~art~e,a9¥,~¢,()ll.ts'~~pr,es,en~atiyes~id'~~t.he ~oar,d,,~f,' ,:f:;;;:<~3{';,:':;i:~ 
" . SupefV1s9rs.heanng· on :t~e, road c1osure.;~owey,er, ,sm~e theIr lett~r~, qonce,t:I1 theifownrequest, for ~'; > <·'t'/i ,:' I';., 

.,::'''-F?ad,cJ6sureand ;t~e .. c()u~~ rec()rds refe~ tathe' s~e tl1ing,. it 'i~rea~~:)fi~b1e to'~oIlclude that,!li~y·; ',.~;:; :}(},'r,::;?i,' '~.:;' 
":,',y ~ .• appe~ed to,argQefor.thelro~,~o,ad,~losure~·.:;rheBoy ~coutsn?w,cJ~tn t~at It,:woul~ Illakt} ~ttle;,;;,:~.('.·····\':'(:}i ,';" 

,. .;:" 'sense fotJhe Boy Scoutsto seek the:abahdonm~nt of the' County Road,ye(the courtty t¢cords show ,:,;\: .. :(,<,.~;, 
, 'Y: ' that)s 'ei~ctiy 'What they~'ought..· 'theeViclence' ,sho.w~:tIie '$~o,uts: s6~ght. ~nd obt~rled :the;Ci~s1:irt:q(i~e'<',,:,:'::: ;~,}<;;~,~,<:,: 

.' .' ': ',~o~ntyRoap ~a~h yearfro~ .1984lmqugh 1 ~9!'it1d. ~n;l ~92,the CO':IDtrR()ad ~~s,a~ando,neidtM",?~~h,.::rl;~:\}:r;>\':, 

,. . '.' ..:' ':',. " . · /(!':;,·\l.1i';j: 
, , ,', • • t '-:',' " ,.' , ... ',:.' -, - -"' " ," --. ,,-;' ~ _'.L .' 

. (' " 



, .' .' 

~1:,~~:'}<,"<page s~ven'~,:i"'::":~;": .' " ' " 

",'..HQno~ableWilli~"G.'p,ol1ey,,; .' "" ;~ :;e"),':~(:' "'/ J 

<~3~~~~ SUPMQr~::: .•.... ,''', .... >. " ... ".' .. > "'., , ";; '.' .. ': ,;'}~;~'~:1',~~;;, 
"Qd4:fe~ovV~~ .. t\f\~( ~~~2;,it~~rejs no:evjd~nce)h~ §~outs.ey~ragain,,~oug~~Closur~:,;~f~p~S~untY:~:}: ":,::",,"f,~::'~;~';'(J~'" ' 

, ·l~ .. oad ,to the.W"l,'lst, 'presutpabl¥ bec~use theIr purpose ,of StqpPII,lg througq, tramcw~sacc9Jllph~~~q~ :;,.;:}::,":;,,';J).:' :,~:' 

... ~i;;~~~i:~~!1f~~~~~~~i~~gi~~~~;3~S~~:i{f~~~i~~fft;~:. 
" " ,,: " 'promise'that never eXisted and tries to·,change the entire 'meaning of the sentence. ,The'sentence' ,;,', :;~;,", ';~/ '-~ :)~:;';.;,:",,:~ ,,' 
,',',' ,-,.",' acwaily ,states:, '~it 'ha~ neve~ he_en' QUr P9siti9D. to 'deny the Scouts' a~cess to th,eii,prope~; ,:Vi~, o~r, :;,;' \',~', ~,~ ',:'., !c:::,:~\~, }': ' 
'::';idads.,:~: T~s,-s~nt~~ge re~~rs,to·thepas~n6t:.t4e,§ltur,e:~T~s' i~~anot~er b~~tant' attem,l?~)b" rpi~le8:9 Jli~;:-,~:',~';<;::,;!"J ' 

",I, :, Court an,d it cast~~s~,ado'-Yof d01,1btonJhe Sco~t~ ,,()th~( ~gU~~nts, ~sWe~. ~ , <0 " , r\\_ ,,:; :-~: 
,\':' . 1"· _ .... '.,' l.~.-, .. · ';':' ',1._, ',.,: .'/:: ;;.;. "'-'., < . :.': ' ,~.(~ ')M;.l.: :; ~'''.,'' '" .-;-". ,.~~:,:.' .. ' .. ' \", :, :' I .1 . ',:. I,' 

- " :- ',' .:., .~'~'-"-,' .,:,;,:~,;,.,',~</ :,': ~~. :' :,-" .' ~ ' .. ~ I' ".' ,,' : • • ..... • . ~ ., 

'. .;:' ." '\ ~".: ;.,. . .' - ~ r' ~ '.': I ' \' I .. , , 

", '·~f~,:\'. :'-:/;""·'~~t~:.~:~~~~' :.':. ~':'~.: ' :' .~" t,': ' . I' . 

':: ,",",',:"," , ~,' < ",:,::,-,,'. ":""';::'<; " ,'::-. .... - ',":":, ",,,,,;)';'J:t:';t><~' 
'. '. The Boy \ ~coutshad,six Weeks to prep~etheir -reply brief, but' th¢y h~ve, still not madelheircase: Y';::S,<~~'-;'<;'< 

','- . ?he ,evi~elice.still fail~ 'toe~iaNi~h~he ~~ssep,tial;el~ni~~ts "9f,~h~BQY ;~co~t~'.,' ~~a~s,~:'Th~.D~f~nd~ts:,::i/;~;}:"\(,;\~,:~/ . 
_ ,''- Post TJ;1alBnerchall~p.ged th~Boy Scouts to cIte eV1delW~ m:suppo,rt of theIr argu~f!nts ?.4tthey" :"':"\:',>i;~:,;:",·, 
, ",:' continue to make naked C1aiins~ arguments and'conClusions without a shred 9fevidence to support', , ~," ',: ,\" , 
,',,-,,:",: 'them.' ,,' '"'.,,,,',': '~";"_" ,,' ,':',','''' ,',', "~",,"." I',,';' I' ',: " ,',"', "',:'., , ' ,';'.;:. ',,'."~,,:, . 

~. '.,;;., ... " "~, -' ;,.:'-f,· ... ·,·:~t~'~·." .. ,,'.. ,..", »,'" .,.1 - , 
• ". . ._ ,," +, t I _ ," ,:~ ':.~" .,'. ". , '. ;,,: "', .. ' ~ .. ',. ~~l.::':<~.' .. >"~'. .~< 

.c ',:, u ' The,Boy Scouts app,ear to have conceded or abandoned many of their claims, presumably,. ,'",-' .... 
. " ':. ,\,;1 :,,'reco'gni~g that they l1-ave no basis!n fact: ,:ab~ever, the Scouts cou'tinue to obfusc~te and, mislead the", 
.~. '>i ~ ," .. ,' Court ,byth~ir misuse, o(evideric~' ariq by clai111ingith~tAocu~enis Say t1llngs,~hil;h tl1eyd,o p.ot,s~y.·;", . 

• • " • ,J" J'\~;. t: ... ·,. "":':".: " ~ ... ) ..... ',;' . .:..:, \.', .,.' .... :., ~'" ~ _"~,.: ~ .. ".,,, ' .. , '" ,," " , .... ~.'. 

Th~~~ is no evidence' of,any:peis~~~ li~bility 'by Mr. Wallis "~or ~i al1eg;ti~n that' he did anflhing 
,;: '\' wrong; 'no eviden~e of t4e existence of any pJj~ate' rmtds, on Wl1at is,-now Oqd F ellow~" :property in 

,:" ,'. ""~9290r ,at 'anY tiffie uhtit'atleast 19.48; :no,~vldence, pfmy' pr~,~existiiig Ul~eofpriyate roags' (iftl1ey 
'\~:,;;, '.' .... ~xist~d)~prior;to severance:ftom,cQmmpfl oWtiers~p;(h9~Yiden~efrQni'wliich'th~'ieasonable"L 'c""" 

.,:coIlt~tnpt~tion ,of:~v.rl' ~ylyest~rc'pul,q 'b~~sc~rt~~q; .·ne>; e.VIgence ~~the~r~tor'((Mr, 'SylvestO,~}'" 
· '\in~ent; ll~, evide.nce?f"any s,trict h~C~ssi~: ~8\Y' 9r'~vet;i10 .~w~de~9.e 'the. property'is)a?d~o)cked;; p;o,. '. ;,~: ,;" 
· ,',',eYlden,qe <?f.any ~easona~I~l!ec,~ss~ty; ~~e~dellce th~tflrunt~ff ev~~ ~se~9ddF~~~'Y.~',r~aod~p~or,t~\,)/:':' 
· . :1972;, noeYldenp~ of· anY 'protruse and cenall~ly Iloclear. andun,amblg1f01.lS p~o~se;, no, e~dence of), . .-'; .. :';. 

',; dt}trimellta.l reliall(;e; :a:nd;,np eVid.eIlce of ~y ,inequ,itable; condpctbytlieQdd,F e~ows.; ;,:' .. : i. ' 

:,;. . ",~'~,.;;", "':::, ",.' :"::'\' :;'.'1" :,~ '~) <:. :':' ',: •. ,:,,': ""~ ~'):, .},\';:~', >,~: ;;".',:",,' ':'::; ,.'~." .': '; •.. ,' ,":;, ~, 
",',TheOdd,Fellows,ha~~pr9ved ~~au~eyg~;v~:perinissiont,o,th~,Boy SC01.lts tb.use th~ir rQa9s,ye.~,~ '," ,,;, . 
,after yeaI' afler:year).Thtee' cnidible ,witnesseste$tified on ~ th~se p()jrit~ :pel Wa1lis,.~d:~mith atid.'~on~'>", .: /'., 
,#awke .• The~e iwas'~p; evidence ,t~ ,contr~dict or, impeach. them and tQ 80,m..e e~ent;'~:r:' AIiders9n~' '\,::, .':;</:\:,' 
actually; corroborat~d: theJ.?1: ".;:,'~' , "".,'\ ",' , '. .' .... , :' ;, . 

_, .. ,.:"'.:'.' ::.:':.".'\,' ~:'.,', :'('~:"~<'., I. ,' .......... >;, , ... ~ ":~.:.. , ., 
,.~ ."."" ;~ "~",I:\.~ ...... '.: .~\!=.,. 
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. . '. ':HOJ;lOrable,Wi)liam G~,Polley.. . 
";'. '. Tl!9Iumh~~ C~uptY '~uperior C0ll1t : 
.. :·:()ciobe~25~ 2904····i,':.'·~::, .•.. 
:.:.' I "-.'" ".!, . 

• ,":', I ,i, 

... ...; The ~~YS~utSc1am: ';"em~ts·for':"';'~ i~acamp ~~ do not evenuse much anymore. Th~< 
. '. ': ... ;i., ,claimed easements' w~re aJ:?andoned when Old Wheeler Road and the ,Co~nty Road through Qdd·, ' .' , " 
.'>\' '::" ::F~llows Park were abandon~d; 'l'h~ :aoy:'~qout$ rejeCted the pad Fello~s;,:offe(of a'license:(o~ as, long,' . 
:::,'~ :.:astheyowned,ihepropertYbecause ·',.'i",".' ,':':,': ," '~'; ,. ,.;' .... ,.',)",,'· .. :i.', 

, \ " e"" • 1 , ' ~ ~ ., '" ' ... , \ 'L ,~ 

" they want to 'sell it.'. 'Th~ Boy S~outs know that the property 'Y0¢d cq~and a)ligher.price :with payed,.·. " "', 
,,:: . ,<; ,.':; .,a~c~ssrights' through:Od~!Fell~ws'P'ar~ ~d .th~t is ;what this.~as~}s reallY, ili0u'(.'Tl}e Boy' SC91)tS:.);::):Y::,:)"", 
'. ":\;". s4nply 'Want to gain a right of access they can pass:a1ong to' a downstream buyer>'l'h¢.·Boy Scouts' wanf.~:: .'" 
. '.' :,: .': J() profit ,fr<~ni,ili~ itl4l!~try~' prudeilce, ~vt:stnients. and di1~genc~ o~the;. Odd F e~o~s at 1l,0, ~~en~e to" ... ' 

\ .' themselves. " :. ' ',',' ; < " 1". ; , ;"" ,',' ,,:', '-. ' i, 
\~ . -,' ~ .. Jf':' • ,_~'. ',', 1 ,,:: '. • ', .... :'~;, 
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